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( PROCEEDI NGS COMMENCED AT 8:30 A V.)

THE CHAI RVAN: Good norni ng, Ladies and
Gentlemen. | would like to begin by wel com ng you
back to these proceedings. | hope you have had a few
good days of rest between -- since Saturday and now.

And wel come. We'll start shortly.
PRELI M NARY MATTERS SPOKEN TO
THE CHAI RVAN: But before we do, | have a
couple of prelimnary matters that | would like to
raise this norning. The first is to make a correction
to the record, to the transcripts on a statenent |
made; and | will give you specifically the vol une,
page nunber, and |ine nunber.
It's fromFriday's proceedings. |It's
Vol ume 16, page 3675, and the specific reference is to
line 21. Just by way of context, this was the
exchange between M. Musseau and Col onel Bruce on the
matter of neetings that are, or were -- are planned, |
believe, wth the Chair of the ERCB. And in that
context, | spoke to clarify the record that there had
been no di scussions involving this Panel with either
the Board, the Chair of the ERCB, or, of course, the
M ni ster of the Environnment.
The record actually states, and | quote:

"I just want to be very clear there
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has been di scussi on of neetings
with the chair of the ERCB..."
And the word "no" is mssing fromthat line, so

t he record should show -- it's funny how one word
changes the neaning rather significantly -- but | just
want to be very clear here once again that there has
been no di scussion of neetings. So the word "no" nust
be inserted in that particul ar sentence.

So that's the first matter that | wish to
deal w th.

The second is, since we finished the
proceedi ngs on Saturday and the hearing of evidence,
we have received | believe on, dated Cctober 29th, a
|etter fromthe Federation of Al berta Naturalists
asking that information, the information dealing with
their Access to Informati on Request to the Governnent
of Canada be submtted as evidence. And we, at this
poi nt, have received their letter. |It's on the Public
Regi stry. W have not received any attached docunents
that deal with the response to their Access to
| nf or mati on Request .

What | would like to do at this point is to
hear fromthe parties on the matter of whether this
i nformati on should be accepted as part of the record

at this point. And I'll call, perhaps, first from
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Ms. Klinmek in this respect. M. Klinek, please.

SUBM SSI ONS RE: ACCESS TO | NFORVATI ON REQUEST OF THE

FEDERATI ON OF ALBERTA NATURALI STS, BY Ms. KLI MEK

MS. KLI MEK: Good norning, M. Chair,

Panel Menbers, | do apol ogi ze for hacking but you may
have to put up with that for today.

| understood that those docunents had been
sent, but | do have themon a stick if -- a nmenory
stick, to have them nade avail able as | understand
they didn't get through

Now, what these are, just for reference,
before I get into any subm ssions, were an Access to
I nformati on that had been nade quite sonme tine ago, |
think it's gone into nonths and those arrived after
t he cl ose of evidence on Saturday. They are simlar
to what you've already seen -- in fact, we haven't had
a good chance to go through them And for
conpl eteness, we put themall -- we weren't going to
go through and hi gh grade them because we thought if
they went in, the whole | ot should go in.

We see there is sone repetition of docunents
that are already before you. They deal wth
environnental overviews and simlar issues to what is
there. Now, our intention would be not to refer to

themin argunent and our position is, for conpleteness
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of record, they probably should be on the record.

| understand ny friends have not had tinme to
ook at it. And if there were anything arising out of
it, if they go on, I think we could address that in
t he next day or so, you know, by witten. But that's
just the gist of why we think they should be on for
conpl eteness of record. W will not be referring to

them but we think they may be sonet hing useful for

this Panel. Those are ny subm ssions on that.
THE CHAI RVAN: Ms. Klinmek, may | ask you a
guestion of clarification, first of all; in your view,

does this introduce new evidence or is this largely --
| think you've used the word "repetitive" of existing

information that we' ve al ready received.

M5. KLI MEK: Vll, | would have to say in

all fairness, there probably is sonme el enent of
newness because it -- for example, it speaks of one
project called the "Battery 111". There's

envi ronnental overviews, what's been found there. So
t here should be sone elenent, but it is simlar to
what is there before. So I think it just enhances
what you' ve heard. It's not entirely new. It's not
i ke we're bringing up sone new thene that you've not

heard before.

THE CHAI RVAN: Thank you, Ms. Klinmek. [I'11l,
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["11, 1"l call on M. Lanbrecht next to see, sir, if

you have any comment you wi sh to make on this.

SUBM SSI ONS RE: ACCESS TO | NFORVATI ON REQUEST OF THE

FEDERATI ON OF ALBERTA NATURALI STS, BY MR. LAMBRECHT:

MR. LANMBRECHT: M . Chairman, we've received

the letter but not the docunents to which it relates
They do come frommny client, so | assune it could be
said that the Governnent of Canada has these docunments
in its possession but | have not seen them nor has ny
col | eague, M. Drummond, the litigation teamhere. W
are operating under the AEUB Rul es of Practice and
t hese provide in section 40 that:

"Unl ess the Board ot herw se

directs, no docunentary evi dence

may be presented unless the

evidence was filed and served in

accordance wth Section 16."

| think this has not been filed and served in

accordance with 16. The Panel has been very generous
during the hearing in admtting docunentation, but, of
course, all the parties had then a chance to speak to
t hat evi dence.

We're now after the close of evidence and
since this does not introduce new thenes, | think it's

fair to say that the existing evidence goes to the
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t heme, adding | don't know what weight, if any, this
addi tional new material would bring. But we are after
t he cl ose of evidence and there's no opportunity for
the parties to speak to this. So | would submt that,
as matter of procedural fairness, it would be within
the Board's power to decline to admt these docunents
and on -- because of non-conpliance with the Rule and
because in essence the theme to which the evidence
woul d go has been addressed in other evidence.

THE CHAI RVAN: Thank you, M. Lanbrecht.
Are there other interventions before I call on
M. Denstedt with EnCana? There seemto be none.

M . Denstedt, please.

SUBM SSI ONS RE: ACCESS TO | NFORMVATI ON REQUEST OF THE
FEDERATI ON OF ALBERTA NATURALI STS, BY MR. DENSTEDT:

MR. DENSTEDT: Thank you, M. Chairman, |
find nyself in the unusual position of agreeing with
M. Lanbrecht this norning. A couple additional
comments to make. | think, by Ms. Klinek's own
adm ssion, that this is an anplification of thenes
that are already in front of the Panel. Qur view of
t hose thenes are clear on the record and require no
anplification other than what Ms. Klinek intends to do
in final argunent.

The Board, the Board's test for thisis, is
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pretty sinple. 1Is, is the evidence that is being
tendered reasonably necessary for the Board to nake
its decision; and, two, does it raise an issue that
has not been canvassed by the Panel or not clear on
the record. | think it fails on both those counts.
The issue that these -- this information would go to
is clear on the record, and again, that, that's by
Ms. Klinmek's own adm ssion.

| would also rem nd the Board of the first
Rul e of the Board's Rules of Practice, which is to
ensure that there's a fair expeditious and efficient
determ nation of the, the Project onits nerits.

And the subm ssion of this evidence would
require EnCana to go away, review the information,
there's a reference to an EO for Battery 11 which is
not in the NMA.  Hundreds of EGs have been perforned
on wellsites and facilities outside the NWA, are al
those then relevant? W would have to nmake sure that
the Board has a sanpling of those in front of it.
That woul d take tine.

There's a high probability, then, that people
may want to cross-examne on that. | think it |ends
to a very inefficient and ineffective process when
it's not needed and for those, those reasons,

M. Chairman, | think there's no prejudice to any

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4009

party by the exclusion of these docunents.

THE CHAI RVAN: Thank you, M. Denstedt. |
think at this point | would just |ike to have a short
recess to discuss the matter with, with ny coll eagues
and with counsel, so if you would -- excuse nme for one
sec.

Ms. Klinmek, ny -- one of ny coll eagues asked,
which | think is very appropriate, if you would care
to speak again to this matter if there's anything nore
that you wi sh to add.

REPLY SUBM SSI ONS RE: ACCESS TO | NFORMVATI ON REQUEST OF THE
FEDERATI ON OF ALBERTA NATURALI STS, BY Ms. KLI MEK

MS. KLI MEK: "1l be brief.

First, I just want to nake clear, it wasn't
any delay on the Federation's in getting it in. W
just didn't get it until recently. And | would
suggest that if you do -- there is a way of dealing
with all of this and that is the anount of weight you
give toit, if you admt it, that you would not -- we
woul d recogni ze that it's not been exam ned under
cross-exam nation. And again, | just reiterate it's
for conpl eteness of record of what is -- for this
matter. That's all ny subm ssions.

THE CHAI RVAN: Thank you, Ms. Klinek, we

will take a short break and be back quickly with a

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4010

decision on this regard.
( BRI EF BREAK)
( PROCEEDI NGS ADJOURNED AT 8:43 A . V.)

( PROCEEDI NGS RECONVENED AT 9: 05 A V.)

THE CHAI RVAN: Ladi es and Gentl enmen, thank

you for your patience in waiting for us to discuss
this matter and returning with our decision, which |
will nowrelay to you, assumng | can read ny bad
witing here.

But in any case, we start off by saying the
Panel considers it unfortunate that this information
was not received earlier. W regret that it took so
| ong for the Governnment of Canada to respond to the
Access to Informati on Request and we thank the
Federation of Al berta Naturalists for trying to secure
this information to assist us in our deliberations.

We woul d be prepared to accept this
information if we felt that it was entirely new
material and that -- sorry, let me back up here.

We woul d be prepared to accept this

information if we felt it was not entirely new

material and followed a thene already -- excuse ne, |
can't read ny witing here. 1've got to back up on
this.

Yeah, as | say, we, we would be prepared to
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accept this if we felt it was entirely new information
and woul d assi st us in our deliberations.

However, if we were to accept this
information, we would, in all fairness, need to
adjourn and reconvene to allow the opportunity for
cross-exam nation and then reschedul e final argunent.

And given that the Panel or that -- sorry,
given that the parties consider this information is
simlar to what has been received before, we do not
consider it to be necessary for our concl usions.

Al so, we see little purpose in receiving it
at this point and giving it no weight.

So, in conclusion, we've decided not to
accept this material as evidence since it is
consistent wth the thenme of information before the
Panel and do not consider the informati on necessary
for our deliberations.

So that concludes our decision. | hope it is

clear to all of you. Thank you.

( RULI NG
THE CHAI RVAN: W will now proceed to final
argunent and I'Il outline the order of argunent.

W'l start wwth M. Denstedt with EnCana, hear
EnCana's final argunment, the Coalition, the Governnent

of Canada, and then we'll return as necessary to the
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Coalition and EnCana. So that will be the order in
which we will proceed.
M. Denstedt, we would |like to break roughly
around 10:30, if you think that is appropriate. And
"1l leave that with you obviously in terns of how you
want to structure your final argunment. And if that's
fine with you, I would ask you now to proceed.
CLOSI NG ARGUMENT OF ENCANA CORPCRATI ON, BY MR DENSTEDT:
MR. DENSTEDT: Thank you, M. Chairnman,
Panel Menbers, Panel staff. |'mpleased to be here
today and deliver these final subm ssions.
PART ONE - | NTRODUCTI ON
| wll be lengthy this norning. There's been
a lot of issues canvassed at the, at the hearing and
intend to cover the vast majority of them so the Panel
has a full and conpl ete understandi ng of EnCana's
position.
|"ve given a copy of ny notes to the Court
Reporter so that she can insert references to the
evidence in transcript as we go along and so | don't
have to stunbl e over them and probably add anot her
hour or so to ny, ny final argunent. So, hopefully
that's an efficient process, sir.
M. Chairman, | think it's inportant to start

with the context here and make it clear that this
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hearing is not about esoteric |egal argunments. There
will be a few, but that's not what it's about. And
it's not about contractual rights and it's not about
who gets to sign permts and it's not about bl ack box
nodel s that generate information

What this hearing is about is about making
good decisions. And it's about maki ng decisions that
support sustai nabl e devel opnent and it's about making
deci si ons that bal ance the rights and the concerns of
all parties in a fair and a cautious manner.

And M. Chairman, approval of this Project at
this tinme presents an opportunity to the Panel to
support sustai nabl e devel opnent .

EnCana has nore experience operating in the
native prairie environnment than any other oil and gas
conpany in Canada. It's drilled nore than 20, 000
wells in the shall ow gas conplex and is a | eader in
t he evol ution of sustainable shall ow gas practi ces.
EnCana continuously eval uates and sets practices to
identify areas of inprovenent, adopt new practices and
new t echnol ogies to i nprove both efficiency and to
reduce its environnental footprint, SpiderPl ow being
j ust one exanple of that.

[ Footnote 1: Exhibit 002-123,

Package of Slides & Opening
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St atenent of EnCana, pages 8-9]

Over the past 35 years EnCana has drilled
nore than 9,000 wells at CFB Suffield and nore than
1,000 wells in the NWA.  This experience and EnCana's
successful track record denonstrate that EnCana wl |
operate within the NWA in an environnental ly
responsi bl e manner.

[ Footnote 2: Exhibit 002-123,

Package of Slides & Opening

St atenent of EnCana, pages 8-9]

No conpany is better suited to execute this
Project in a sustainabl e manner than EnCana.

That's why EnCana is asking this Panel to
approve its Shallow Gas Infill Project in the NWA by
doi ng the foll ow ng:

(i) Determ ning that the Project

is not likely to cause any

significant adverse environnental

effects provided that EnCana

i npl enents the extensive mtigation

it has proposed and that a permt

be issued under the Wldlife Area

Regul ati ons; and.

[ Footnote 3: C R C c. 1609]

(i1) by approving the three wells
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applied for under the Energy

Resour ces Conservati on Board

Application Nunber 1435831 as being

in the public interest,

bot h of those subject to the conditions EnCana
has recommended and what ever other conditions the
Panel may reconmmend.

This infill devel opnent is consistent with the
ERCB' s mandate to ensure that the Province's resources
are devel oped in a manner that maxim zes recovery or
have a regard to the environnental and social effects
of the Project. M. Chairman, EnCana has denonstrated
that it can develop this Project in an environnmentally
and responsi bl e manner and approval shoul d be
recomended.

And it is one of the thenes in this, this
hearing, one of the thenes throughout Canada today is
about sustai nabl e devel opnent. 1've been on a | ot of
Joi nt Review Panel hearings. Proponents are rightly
urged by the public, by regulators and ENGOs to design
and devel op projects that pronote sustainability and
EnCana has done just that.

Sust ai nabl e devel opnent is listed in the
Canadi an Environmental Assessnent Act.

[ Footnote 4: S.C 1992, c.37]
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And in the Quidelines for the Environnental
| npact Statenment as a guiding principle for this
assessnment, this assessnment. Sustai nabl e devel opnent
seeks to neet the needs of present generations w thout
conprom sing the ability of future generations to neet
their own needs. And there are three pillars to that:

- Preservi ng environnental

integrity

- | mprovi ng soci al equity; and

- | nprovi ng econom ¢

efficiency.

[ Footnote 5: Exhibit 001- 005,

Final Quidelines for the

Preparation of the Environnental

| npact Statenment, Section 3. 4]

Those are the three fundanental pillars. This
Project has been designed to neet all three of those
pillars.

And besides the clear econom c benefits, an
increasingly inmportant part of the value of natural
gas is its relatively low carbon intensity as an
energy source. Natural gas is the | owest carbon
em ssions per unit of energy of all hydrocarbon
sources. This resource, this particular resource at

Suffield, in the NWA, has the added advant age of being
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close to existing infrastructure and requiring only a
smal | increnental footprint to devel op.

The Project will nake avail able to consuners
approximately 125 billion cubic feet of gas, enough
natural gas to heat 80,000 hones for a decade, 80, 000
honmes for 10 years

If this natural gas is left in the ground,
its energy potential will have to be supplied by sone
ot her source. And although renewabl e sources are
bei ng devel oped by conpani es, including EnCana, that
energy will not be capabl e of replacing natural gas
drilling during the life of this Project. Natural gas
provi des a | ow carbon bridge to our energy future.

In addition, the Project will provide jobs
for local residents and support nearby conmuniti es.

At the informal hearing session in Medicine Hat, two
oi | and gas service conpanies attended, Flint Energy
Services and Cerpro Energy. They spoke about EnCana's
current operations in the proposed Project. M. Randy
Marshall, who's lived within 50 mles of the NWA for
50 years and has been gainfully enployed for 20 years
on the Suffield Bl ock noted:

"There is a good news story here

that's being overl ooked ..."

That's what he said. Those were his words. And
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"... the social and economc

benefits."

[ Footnote 6: Hearing Transcript,

Cct ober 20, 2008, page 2575, lines

1-10]

And they are unique benefits. He noted that
expl orati on and devel opnent of oil and gas in the area
all ows workers to remain in the |l ocal community and
earn their living where they grew up, a hall mark of
sustainability, for sustainable communities in this
country.

If this Project is approved, it will provide
enpl oynment continuity for |ocal residents by enpl oying
wel ders, truck drivers, nechanics, service conpanies,
supply stores, heavy equi pnment contractors,
recl amation specialists, all for the long-term

M. Chairman, this Project is a devel opnent
that neets the needs of the present w thout
conprom sing the ability of future generations to neet
their own needs, stay in their own communities, work
at jobs, stay with their famlies. It protects the
integrity of the NWA and it provides long-term stable
econom ¢ benefits to the local community. EnCana's

extensi ve experience with this type of devel opnent
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t hr oughout southern Al berta, and specifically on CFB
Suffield, gives it the unique capability to devel op
this resource in a sustainable and environnentally
responsi bl e manner that respects the goals of the NWA

And M. Protti said this in the Opening

St at enent :
"W are proposing sonething that we
think ... really denonstrates our
conmtnment to ... a project that

enbodi es sust ai nabl e devel opnent
principles.”

[ Footnote 7: Exhibit 002-123,
Package of Slides & Opening

St atenent of EnCana, page 6]

[ Footnote 8: Hearing Transcript,
Cct ober 7, 2008, page 392,

lines 4-7]

So that's the basis of EnCana's application. And
in spite of this, this Project has attracted
considerable criticismfromvarious interveners,

i ncludi ng the Governnment of Canada. And briefly |et
me enunerate those criticisns:

(1) First of all, the nethodol ogy

that was used in the conpl et eness

of the EIS;
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(i1) EnCana's approach to the EI'S

(including the analysis of native

prairie integrity and Project

footprint);

(iii) the ability to reclaimthe

area has been criticized; and

(iv) the transparency and

robust ness of the pre-di sturbance

process has been criticized.

There have al so been concerns raised that there
are gaps in the regulatory systemto manage this
Project. M. Chairman, |I'mhere to tell you that is
j ust not accurate.

There have al so been concerns raised that
there are -- sorry, there is evidence filed by the
intervenors to support these criticisns.

M. Chairman, they do not, in any neani ngful or

credi ble way, call into question the reliability of
EnCana's EI'S and the significance determ nations that
have been nade here.

They don't call into question the
ef fectiveness of the mtigation nmeasures proposed or
t he soundness of the PDA process. This is a Shall ow
Gas Infill Project that wll use m ninmal disturbance

t echni ques, effective and well-proven mtigation to
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ensure that wldlife, vegetation and native prairie
are not inpacted in any significant way.

For this reason, the criticismput forth by
the interveners and the Governnent of Canada are,
quite frankly, without nerit.

In the mdst of all this criticism in the
mdst of it all, ny friends seemto have forgotten
that just five years ago the Governnent of Canada,
after consulting with many of the very intervenors who
appeared before you, created the N\A with the full
know edge, the full know edge that shall ow gas
devel opnent was a conpatible | and use and the
Regul atory | npact Anal ysis Statenent specifically
provi ded that shall ow gas recovery woul d conti nue.

[ Footnote 9: Exhibit 002-132,

Regul ations Anending the Wldlife

Area Regul ations - Regul atory

| npact Anal ysis Statenent]

Simlar assurances were nmade to EnCana by the
Governnent of Canada in witing and in that same
letter, the very sane letter, EnCana was comended for
its environnmental record.

[ Footnote 10: Exhibit 002-030,

Reply to Conmments to EIS-004 to

AWA, IR No. AWA-58-B, page 5]
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And M. Senmenchuk fromthe Federation of
Al berta Naturalists appeared at the informal hearing
and he agreed. He said at the tine the NWA was
desi gnated, they knew there was the potential for
future expansion of gas wells in the NWA

[ Footnote 11: Hearing Transcript,

Cct ober 18, 2008, page 2359,

lines 1-13]

The deci sion that shall ow gas devel opnent is an
acceptable land use in the NWA was nade by the
Governnment of Canada in 2003. That decision has been
made. Your decision, M. Chairman, Panel Menbers, is
whet her the proposed Project can be carried out in a
manner that is not likely to cause any significant
environnental effects. That's the decision you' re
charged w th maki ng.

Let me provide an outline of ny remarks
today. First, 1'mgoing to focus on EnCana's
application and the | egal franmework which the Panel
nmust review of this Project. Followng that, | intend
to address sone of the specific regulatory issues
related to this application. And finally, | wll
address the specific issues on the environnmental side
t hat have been raised by the interveners and the

Gover nnent of Canada.
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PART TWO - APPLI CATI ON & LEGAL FRAMVEWORK

The Project Application

So the Project is, is relatively well known.
EnCana is proposing an Infill Project within the
boundaries of the existing NWA and its proposing to
drill 1275 sweet shallow gas wells and devel op
associ ated infrastructure over three drilling seasons.

To mnimze environnental inpact, EnCana wi ||
be using existing infrastructure including access
trails and no new roads will be constructed.

During operations, standard mai nt enance
activities wll be undertaken to ensure that the
infrastructure perforns both safely and efficiently.

The Project will be part of EnCana's ongoi ng
shal l ow gas drilling of CFB Suffield and the infil
drilling will displace other segnents of EnCana's
overall Suffield program As a result, overal
activity levels in the area will not increase from
existing levels in the area today. And M. Heese said
that in testinony. The devel opnent is not increnental
to current activity.

[ Footnote 12: Exhibit 002-010,

ElIS, Volune 1, Section 2, page 2-1]

So EnCana i s seeking two separate decisions from

t he Panel
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- First, it's asking the Panel to
reconmend, pursuant to section 34 of the CEAA, that
EnCana’'s proposed wells and infrastructure are not
likely to cause any significant adverse environnental
effects when taking into consideration the proposed
mtigation measures and subject to the condition that
t he PDA process be conplied with. The Panel's
reconmendations will allow DND, as the Responsible
Authority, to issue a permt under the Wldlife Area
Regul ations and al |l ow EnCana to conduct both its
Pre-Di sturbance Assessnent process and to carry out
this Project.

- Second, EnCana is asking the Panel to
approve, pursuant to the G| and Gas Conservation
Regul ati ons, [Footnote 13: Alta. Reg. 151/1971], the
three wells applied for under Application 1435831, on
behal f of the ERCB with the condition that the PDA for
t hose wells be conducted in the season prior to
construction and processed in accordance with EnCana's
pr oposal

So EnCana has been asked by intervenors and
t hrough I nformati on Requests why did it apply for
1275 wel | s under CEAA and only three well |icences
under the ERCB? So let nme be clear on that one point

so there's no confusion
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EnCana did this because it wanted the ful
extent of its plans for drilling in the NWA to be
considered, that the entire project be eval uated by
the appropriate authorities. This process al so avoids
unnecessary del ays in duplication which are both
requi renents of the CEAA [ Footnote 14:

Section 4(1)(b.1)] that could arise from separate
revi ews.

Finally, M. Chairman, it's the responsible
thing to do. EnCana could have applied one well at a
time. But would that have been transparent? Wuld
that have been fair to the interveners and the public
and the Governnent of Canada? EnCana did what was
right. 1t brought forward its entire plans, its
entire proposal for the NWA so that there could be a
fair and full discussion of the issues.

So let ne touch briefly on EnCana's proposed
condition of conpliance with the PDA process and how
it fits within the regulatory process. 1'll deal with
t he PDA process, the substantive part, when | get to
that later in the norning.

The proposed PDA process is quite
straightforward. Its primary purpose is to avoid
environnental ly sensitive features. Features are

identified, species-specific setback is applied, that

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4026

ensures avoidance. |It's a sinple elegant process.

EnCana has been refining and inproving this
process over the last two years. It's been inforned
by expert discussion and feedback as well as
information from st akehol ders. They have conducted
simul ations to provide a practical process that wll
not only work to protect the environnment, but wll
al so raise the bar for all devel opnents in sensitive
ar eas.

The devel opnent of the PDA process is a
state-of-the-art siting procedure facilities -- for
facilities in sensitive areas and is a significant
benefit of this Project.

The PDA process is described in detail in
EnCana's Reply evidence, nanely Appendices E
[ Footnote 15: Exhibit 002-110, Reply to Intervener
Subm ssions] and J [Footnote 16: Exhibit 002-117,
Appendi x J: Denonstration of the Pre-D sturbance
Assessnent (PDA) Process]. It involves an initial
desktop siting followed by wildlife and vegetation
surveys as well as a field constructibility
assessnment. Once the fieldwork is conpleted, EnCana
will adjust its locations to ensure it is maintaining
appl i cabl e environnmental setbacks. |If maintaining a

setback is not possible, EnCana will retain a
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speci alist or specialists to determ ne that specific
mtigation measures can be inplenented to ensure that
the process -- the purpose of the setback, protection
of wildlife, protection of rare plants, protection of
wetlands is conplied wwth. Then the proposed site
will be referred to SEAC, Suffield Environnental

Advi sory Conmttee, for review as a non-routine
application. A hallmark of sustainability is about
maki ng i nfornmed decisions so that the three objectives
of sustainability, environmental protection, social
equity, economc efficiency, are all balanced fairly.
EnCana believes SEAC is the right party to do that.

EnCana believes its process, having SEAC
conduct that independent review of non-routine
activities is the appropriate nethod for generating
good deci sions that bal ance parties' rights and
concerns.

And there's been a | ot of comment and
criticism and perhaps confusion anong the intervenors
and the Government of Canada about this process; so
et me repeat it.

EnCana w || be abiding by setbacks unless two
things are net: (1) site-specific mtigation can be
devel oped and is appropriate; and (2) an independent,

expert third party, SEAC, has recommended those sites
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to the Base Commander for approval. There are no
| oophol es. There are no escape hatches.

Shoul d the Panel approve the three wells
applied for under Application 1435831 and grant EnCana
the well |icences, EnCana wll conduct a new PDA to
ensure conpliance with any conditions of the approval.
That PDA wi || undergo SEAC review and reconmmendati on
to the Base Commander. |If the three-well Applications
do not receive the support of SEAC, EnCana wil|
wi t hdraw t hose |icences and otherw se allow themto
expire

[ Footnote 17: Hearing Transcript,

Cct ober 17, 2008, page 2089,

i nes 18-22]

So, accordingly, EnCana is not asking the Panel
to approve the specific location of each individual
conponent; EnCana is, EnCana is asking the Panel to
approve the PDA process itself.

M. Chairman, this process will ensure the
environnent is protected, informed decisions are made,
and no significant adverse effects, environnental
effects wll occur

So although this is not about esoteric |egal
argunents, let nme give you a prelimnary |ega

di scussi on which you are going to have to deci de and
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B

it needs to be part of your decision.
Prelimnary Issue: Requirement for a Permt under
Wl dlife Area Regul ations

And the prelimnarily issue is: Wat does
"Wldlife area” wthin the neaning of the Wldlife
Regul ati ons nean?

EnCana has spent mllions of dollars on this
assessnment. |'msure the Governnent of Canada and the
i ntervenors have spent endl ess hours, resources and
dollars participating in this process. And they did
so because they wanted to nmake sure that this Project
was eval uated in an open and conprehensive revi ew of
t he issues.

Having said that, there is a prelimnary
decision for the Panel to make. The Regul ation
provi des that no person shall carry on any conmerci al
or industrial activity in awldlife area unless he
does so under and in accordance with the permt issued
by the Mnister pursuant to Section 4. The
prelimnary question, as | indicated, is what is neant
by the term"wildlife area” in the nmeaning of that
Regul ation and if mnes and mnerals are included
within the neaning of that definition.

So the Regul ati ons were anended in two ways

in 2003. [Footnote 18: Regulations Anending the
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Wldlife Area Regul ations, P.C 2003-919, C Gaz.
2003.11.1843]
First, "wildlife area"” was anended to read as
follows, and |I quote:
""Wldlife area’ neans an area of
public |l ands set out on
Schedule 1."
Schedul e 1 of that Regul ations sets out the |egal
definition of the NWA which includes mnes and
m neral s.
Second, the Canada WIldlife Act defines
"public lands" as follows, and |I quote:
"' Public lands' neans | ands
bel onging to Her Majesty in Right
of Canada and | ands that the
Gover nment of Canada has power to
di spose of, subject to the terns of
any agreenent between the
Government of Canada and the
governnment of the province in which
the lands are situated ..."
[ Footnote 19: Canada Wl dlife Act,
R S.C. 2985, c. W9, Section 2]
M nes and m nerals under the NWA do not belong to

t he Governnment of Canada nor can they be di sposed of
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by the Governnent of Canada and they are specifically
excluded fromthe definition of "wildlife area".

Canada's expropriation of the |ands now
conprising the Base did not include mnes and mnerals
whi ch, by law, include the right to work, use and
access those mnerals. These rights were reserved to
the Province and | eased EnCana. This neans that the
rights to mnes and mnerals are not public |ands
within the neaning of the Canada WIldlife Act and
therefore are not wthin the neaning of "wldlife
area" pursuant to the Regul ati ons.

You'll recall, M. Chairman, | asked each and
every party what they thought that neant and | got
vari ous responses.

Col onel Bruce takes the view that the
exclusions of mnes and mnerals fromthe NWA
desi gnati on does not include a right of access.

[ Footnote 20: Hearing Transcript,

Cct ober 24, 2008, page 36009,

i nes 16-20]

And I'msure we'll hear nore about that fromthe
Gover nment of Canada.

The | aw, however, provides that rights to

m nes and mnerals include the right to recover and

access those m nes and ninerals.
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[ Footnote 21: Al berta Energy Co.

V. Goodwel |, 2003, ABCA 277

Nat ural Resource Transfer Act;

Al berta Land Titles Act]

The Access Agreenent, [Footnote 22:
Exhi bit 007-005, Suffield 1975 MOU Master Agreenent],
does not dimnish that right. It sinply provides for
a met hodol ogy for how EnCana's rights are to be
exerci sed during the currency of that agreenent.

So where Section 3 of the Regul ati ons
prohi bits "commercial or industrial activity" in any,
guotation marks, "wldlife area”, unless it's done
under a permt, the mnes and mnerals underlying the
NWA are not part of that wldlife area and therefore,
literally, by Section 3 of the Regulations, it does
not appear to apply to activities in or related to
m nes and m nerals.

The principles of statutory interpretation
establish that all the words in a statute and
regul ati on nmust have neaning. Therefore the exclusion
of m nes and m neral s nust have some neani ng under the
aw. The | aw, [Footnote 23: Alberta Energy Co. v.
Goodwel |, 2003 ABCA 277, Natural Resource Transfer
Act; Alberta Land Titles Act], clearly establishes

that a grant, reservation or |ease of mnes and
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m nerals includes the rights to recover those m nes
and mnerals otherwi se the mnes and m nerals have no
value. So when the mnes and m nerals are excluded
fromthe Wldlife Regulations, it would appear that
the access rights that go along with them were
excluded as wel | .

So whil e EnCana has never questioned the
appropriateness of this review, and they have spent
mllions of dollars participating in it, and they
believe that there's an inportance of a full and
transparent environnental review of the Project, and
they are conmtted to that, as a matter of [|aw,

M . Chairman, you nust deci de whet her m nes and
mnerals are, in fact, included within the definition
of "wildlife area” within the nmeaning of the
Regul ati ons.

Timng of Process and Pace of Devel opnent

Let nme turn to sonme other primary issues.
One of those is the timng of the process and pace of
devel opnent whi ch was canvassed at the hearing.
EnCana plans to drill its 1275 infill wells over three
winter drilling seasons. The intent is to mnimze
the Project footprint by optim zing the construction
period so EnCana can start with reclamati on and

recovery as soon as possible.
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[ Footnote 24: Hearing Transcript,
Cct ober 15, 2008, pages 1454- 1455]

Furthernore, even if the Project is approved,
EnCana’'s overall pace of devel opment at CFB Suffield
will remain consistent with previous years. M. Heese
said this:

"The nunber of wells that we have
proposed in the National Wldlife
Area in any given year is roughly
equi valent to our current drilling
prograns el sewhere on the Suffield
Block. So if approval is granted
to proceed with these wells, it
will not be in addition to an
equi val ent anmount el sewhere on the
bl ock, but it wll effectively
replace activity that may have
happened el sewhere on the block..."
[ Footnote 25: Hearing Transcript,
Cct ober 14, 2008, pages 1312-1313]

EnCana under stands that the Panel and ot hers may
be concerned about the pace of devel opnment and how t he
PDA process works. Specifically, the Panel raised the
possibility of having a pilot period where EnCana may

drill one or two batteries to test the PDA process and
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use the learnings to ensure that the process works as
predi ct ed.

[ Footnote 26: Hearing Transcript,

Cct ober 15, 2008, page 1450,

lines 17-24; Hearing Transcript,

Cct ober 18, 2008, page 2125]

First, M. Chairman, it's EnCana's view that
such a pilot project is not required.

As stated by M. Protti, EnCana is confident
that it can properly manage its proposal to drill the
425 wel I's per year over three years.

[ Footnote 27: Hearing Transcript,

Cct ober 18, 2008, page 2126

lines 1-2]

EnCana w || use adaptive managenent to ensure
the environnent is protected. On-site Environnental
| nspectors will play a key role to manage those issues
and adapt accordingly.

[ Footnote 28: Hearing Transcript,

Cct ober 15, 2008, page 1511

lines 17-19]

EnCana wi Il also inplenent formalized project
| ook backs to keep the Environmental Protection Plan
or EPP updated with real field informati on and changes

i n procedures.
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[ Footnote 29: Hearing Transcript,

Cct ober 15, 2008, pages 1509-1512]

The PDA siting process is not a new process,
it is an enhanced process.

But despite this, M. Protti and M. L' Henaff
have confirmed in evidence that EnCana is fully
prepared to pilot the PDA process in the NWA and
devel op the Project over a four to five year tine
period if that gives the Panel greater assurances that
the process will be effective.

[ Footnote 30: Hearing Transcript,

Cct ober 17, 2008, page 2001

line 23 to page 2003, |ine 16;

Cct ober 18, 2008, page 2127

lines 11-17]

EnCana has comm tted, as part of that
process, to work with SEAC, DND, Base Conmander, ot her
interested parties, relevant regul atory agents,
agencies to use that pilot period, if one is required
by the Panel, to further optim ze the PDA process.

[ Footnote 31: Hearing Transcript,

Cct ober 17, 2008, page 2128,

lines 7-12]

| f the Panel believes a pilot period is

appropri ate, EnCana requests that the pilot project be
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of a sufficient size to provide a good cross-section
of potential wells, batteries and outcones to enable
SEAC, DND and the Base Commander gain a real and full
appreci ation for how the conpl ete PDA process works
and that the pilot be in the NWA as the first stage of
the |l arger Project.

[ Footnote 32: Hearing Transcript,

Cct ober 17, 2008, page 2125,

i nes 16-24]

EnCana al so conmtted in evidence to use any
| earnings or inprovenents fromthat pilot as the
devel opnent proceeds over the follow ng years.

[ Footnote 33: Hearing Transcript,

Cct ober 10, 2008, page 1450, |ine

17 to page 1452, |ine 4]

Let ne provide just a brief bit of background
on the NWA as a backdrop to sonme of ny |ater comrents.
NWA Backgr ound

It was 1992 when the Mnister of National
Def ence and the M nister of the Environnment signed the
Menor andumr of Understanding that started the process
of designating the eastern 458 kilonetres of CFB
Suffield as an NWA.  EnCana supported both the Federal
Governnment and the Canada Wldlife Service in

establishing the N\WA.  And at that tine, AEC was
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assured by the Base Commander as follows, and | quote:

"Your access rights for oil and gas

activity as outlined in the

Suffield Access Agreenents of 28

Oct ober 1975 and 14 Novenber 1977

remain in full force and w il

conti nue. The Menorandum of

Under st andi ng (MOU) between DND and

DCE [ Departnent of Environnent]

clearly recogni zes current

activities in the environnental ly

protected areas and that these

activities wll continue under the

auspi ces of the applicable

envi ronnent al advi sory conm tt ee,

in your case, Suffield

Envi ronnmental Advi sory Comm ttee

(SEAQ) . "

[ Footnote 34: Exhibit 002-030

Reply to Comments on EIS - 004 - to

AWA, | nformation Request

No. AWA-58-B, page 4]

The Base Conmander of the day went on to
state as follows. And | quote:

"Hopefully this letter will allay
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your concerns and wl| serve our
successors wth the assurance that
absolutely no changes to current
agreenments were envi saged as a
result of this new DND/ DOE
accord ...

| view AEC ... as an
intrical [sic] part of the CFB
Suffield operation. Your
envi ronnental concerns and, nore
inportantly, actions have been duly
recogni zed. | believe that we have
entered into an agreenment which
recogni zes that the apparently
conflicting ains of the various
range users can be achieved while
mai ntai ning what clearly is a
nationally significant prairie
ecosystem "
[ Footnote 35: Exhibit 002-030
Reply to Comments on EIS - 004 - to
AWA, | nformation Request
No. AWA-58-B, page 5]
As the holder of the mneral rights,

including the access rights attached to those m neral
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E

rights, the NWA could not have been created w thout
EnCana' s cooperation, w thout the expropriation of its
rights.

In the Regul atory I npact Anal ysis Statenent
t hat acconpani ed the designation of the NWA, it was
contenpl ated that ongoing |land use in the area,

i ncl udi ng resource devel opnent, was expected to
continue. This proposal is no surprise. W heard the
evi dence from FAN at the informal hearings that they
understood that and were fully aware of it.

[ Footnote 36: Hearing Transcript,

Cct ober 18, 2008, page 2359,

i nes 4-18]

Thi s ongoing and future use for shall ow gas
devel opnent is formerly recognized in the Regul atory
| npact Anal ysi s.

[ Footnote 37: Exhibit 002-132,

Regul ations Anending the Wldlife

Area Regul ations - Regul atory

| npact Anal ysis Statenent]

1975 Access Agreenent and the Regul atory Regi ne

So let ne nove on to the 1975 Access
Agreement and the regul atory regime. EnCana's gas
operations at CFB Suffield are subject to an Access

Agreenent dated Cctober 28th, 1975 between the
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Governnent of Canada as the surface rights owner at
CFB Suffield and the Province of Al berta as the owner
of mnes and m nerals underlying CFB Suffield.

[ Footnote 38: Exhibit 007-005,

Suffield 1975 MOU (Mast er

Agreenent) ]

You' ve heard a | ot about that Agreenent and
per haps nore than we'd care to renenber. But it's an
i mportant backdrop to the hearing nonethel ess.

And | think the recitals, or a few of the
recitals fromthat agreenment may help you to
understand the inportance of that backdrop. And I'm
going to read four of themto you, and | quote:

"(i) VWHEREAS portions of the Base

are extrenely fragile in nature and

val uabl e from an ecol ogi cal point

of view and have not heretofore

been used for MIlitary purposes and

shoul d be preserved to the extent

possi ble."

Parties recogni zed there are areas of CFB
Suffield, in particular, the Mddle Sand H |ls and the
Sout h Saskat chewan River that were inportant. Those
now formthe part of the NWA. The parties knew t hat.

No surprise:
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Agai

used for

"(i1) WHEREAS Canada has agreed

with the Governnment of the United

Ki ngdom of G eat Britain and

Northern Irel and pursuant to the

Uni t ed Ki ngdom agr eenent dated

August 20th, 1971 to permt the

Armed Forces of the United Kingdom

to conduct troop exercises on

portions of the Base involving the

use of tanks, artillery and

i nfantry weapons enconpassi ng the

firing of live ammunition including

120 mllimetre tank guns."

n, no surprise. This Base is going to be
Mlitary training, an inportant function.
"(i1i) WHEREAS the existence of
substantial reserves of natural gas
underlying the Base have been
established by a pilot drilling

program conducted by Al berta on the

Base. "
Again, no surprise. Not natural gas, not the
hope of natural gas. "Substantial reserves of natural
gas". No secrets.

And, finally:
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"(iv) WHEREAS the parties hereto

recogni ze the need to develop and

produce such natural gas reserves

to further explore for oil and

nat ural gas underlying the Base and

to cooperate with each other so

t hat such expl oration, devel opnent

and production activities may be

conducted along wth the continued

use of the Base for Mlitary

pur poses. "

M. Chairman, what those recitals reflect is

an idea of shared use, mlitary use, shall ow gas
devel opnent, environnental protection

It's a basic principle of contract |aw that
interpretation of a contract nust be done by | ooking
at the agreenent as a whole. One nust try to give
effect to every part of that agreenment. The best
interpretation of a contract is one that wll
har noni ze and reconcile all portions of the agreenent.

And, at the end of the day, this is pretty
sinmple stuff, M. Chairman. This is combn sense.
My not her used to say, "Wen you hear hoof beats,
t hi nk horses, not zebras", and | would recomrend t hat

to you, sir.
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The purpose of the Access Agreenment when

consi dered as a whole is sinple:

i nfer

(1) It provides that Al berta or
its assignee, EnCana, is to access
its resources in an environnental ly
responsi bl e manner.

(it) It provides for the Mlitary
to be able to continue and conduct
its activities.

(iii) It provides the Base
Conmander the authority to control
access to the Base for the purposes
of safety and to get direction on
envi ronnental issues froman expert
body, that being SEAC.

(iv) And it provides for Al berta's
energy regul atory system the ERCB
to apply to EnCana's activities on
t he Base and that environnental
oversi ght be vested in SEAC

recogni zing the shared jurisdiction

of the Base.

Let ne deal with sonmething nmy friend seened to

in his cross-exam nation. To suggest the

Agreenent gives the Base Conmander absol ute discretion
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for any reason to exclude EnCana's access to CFB
Suffield is a tortured interpretation of the Agreenent
that defies |ogic and common sense.

Does anyone, does anyone in this room
seriously believe for one nonent that Prem er Lougheed
woul d have aut horized an agreenent whereby the
Province's access to its mneral rights could be
deni ed at any nonent and for any reason by the Base
Commander ? Does anybody seriously believe that's a
| ogical interpretation? It's just wong.

In regards to accessing the resource in
an environnmental |y responsi bl e manner, the Access
Agreenment establishes SEAC which includes a nenber of
the ERCB, Al berta Environnent and Environnent Canada.
It's submtted that SEAC was established to resolve
environnental concerns that the DND has in a
co-operative fashion by an expert body. The Base
Commander nust abide by SEAC s recommendation. Sinply
read the words of the contract if you don't believe
ne.

Let nme now turn to the regulatory regi ne on
t he Base because it is tied to the '75 Agreenent.
Contrary to the assertions of the intervenors and the
Governnment of Canada, it is EnCana's view that there

is a conprehensive regulatory reginme applicable to the
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energy industry on CFB Suffield and, in particular, in
t he NWA based on both applicable | aws and the

provi sions of the Access Agreenent. \What the parties
must do is recommt to the processes that were agreed
to in that Agreenent, and worked quite well for nore
than 25 years, and to provide the SEAC with the
resources it needs to re-invigorate its
responsibilities and, quite frankly, its obligations
under that agreenent.

Both parties have rights, M. Chairman.
Cooperation is the only option. The Access Agreenent,
in EnCana's view, was a sophisticated and
f orwar d-1 ooki ng contract designed to protect the
envi ronnent, protect the Base, and ensure that the
energy resources underlying the Base were devel oped
responsi bly. It addressed the issue of shared
jurisdiction in a creative fashion by adopting
Al berta's regulatory systemfor energy devel opnment on
the Base, a solution, by the way, that is still being
used today by the Governnment of Canada.

The Province of Al berta and the CGovernnent of
Canada have agreed and through regul ati on have adopted
Al berta's regulatory systemfor oil sands devel opnent
on Federal l|lands for Fort MKay's |ndian Reserve near

Fort McMurray.
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[ Footnote 39: Fort MKay First

Nati on G| Sands Regul ati ons,

SOR/ 2007- 79]

What Al berta and Canada did by contract in
1975 they're still doing 33 years later. So to
suggest it's sone anti quated thought or idea
is sinply wong.

Al berta and Canada adopted Al berta's
regul atory systemfor oil sands on First Nation | ands.
You can | ook at the Regulation if you |like;, we've
cited it. And those are |ands, those First Nation
| ands, are lands for which the Governnment of Canada
owes a sacred trust to adm nister. Surely,
M. Chairman, if the approach that was taken in
respect of the First Nation |ands is good enough for
t he Governnment of Canada, the regulatory systemin
this province expected under the 1975 Agreenent is
good enough for CFB Suffield as well.

There's no regulatory gap, and M. Protti
said this:

"Now, in terns of uncertainty on

the regul atory framework, there has

been change, but | feel that with

t he under pi nning of the Access

Agreenment, which is strong,
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frankly, very well witten docunent

between the parties, that | think

we' ve been able to denonstrate that

it really is a belts and

suspenders approach. There's an

anpl e protection to ensure that the

environnent at the end of the day

is protected with all the different

el enments of ... the legislation and

t he Regul ation.™

[ Footnote 40: Hearing Transcript,

Cct ober 17, 2008, page 2029,

lines 3-13]

So let's wal k through sonme of those, those
Regul ati ons and what applies. The ERCB regul ates
t he devel opnent of the Province's energy resources
including those on the Base. It regulates the
conservation, devel opnent, operation and abandonnent
of all energy resources and associated facilities.

It has an obligation under Section 4(f) of
the G| and Gas Conservation Act [Footnote 41: R S A
2000, c. 0-6] to control pollution, below and at the
surface and, by the way, it does a very good job at
it. | don't have to refer to M. Hutton's comments

when he said all he had to do was pick up the phone
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and within 24-hours the ERCB was there, was on his
ranch to resolve one of his concerns.

Wth respect to the environment, SEAC
provi des advice to the Base Commander in respect of
all environnmental issues and the Base Commander can
specifically ask for SEAC s advice. Further, the Base
Commander can order an activity to stop for any
environnental reason and then refer that matter to
SEAC for a recommendati on which he then nust follow.
There are no gaps.

I n addition, provincial |aws of general
application, neaning everything other than the | and
surface and conservation reclamation provisions which
are expressly excluded by Section 6 of the -- or
Part 6 of the EPEA applies on these |ands. And
Federal |aws apply.

Agai n, we can see no gap.

And parties seem concerned about the
recl amati on process and they wang their hands about
it and ny friend was vexed by it.

| don't understand that. Yes, Al berta
Environnment' s recl amati on process is specifically
excl uded from appl yi ng.

[ Footnote 42: Exhibit 003A-032,

Letter from Al berta Environnent to
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Base Commander dated February 2,

2006]

But the Agreenent provides specifically and
clearly for a reclamation process. Under the Access
Agreenment, EnCana is required to obtain a devel opnent
and recl amati on approval fromthe ERCB for al
devel opnents on CFB Suffield. W saw an undert aki ng
Exhi bit 002-129 which had a, a sanpling of those
applications and approvals. For any lands in the NWA
area, that application first goes to SEAC for review
and consi derati on.

[ Footnote 43: Exhibit 002-129,

Response to Undert aki ng]

By requiring a D&R Approval, the Access
Agreenment required that all of EnCana's devel opnent on
t he Base undergoes the highest |evel of scrutiny and
provide in advance a plan to reclai many disturbances.

So while the Access Agreenent provided an
approval process devel opnent and recl amation, a
separate process was included in those approvals
agreed to by the parties to provide for the actual
certification that the reclamati on was conpl ete and
successful. EnCana is required to reclaimsites in
accordance with its D&R Approval or as further agreed

to by the parties. And when a facility was abandoned,
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SEAC woul d inspect the site, based on reclamation
criteria SEAC, DND and EnCana had all agreed to, and
reconmend approval to the Base Commander.

[ Footnote 44: Hearing Transcript,

Cct ober 7, 2008, pages 387-389;

Hearing Transcript, Cctober 8,

2008, page 593, lines 9-19]

The Base Conmander woul d then approve the
sites if he was satisfied that the | and had been
properly reclained. The reclamation criteria used
were consistent with Alberta's reclamati on guidelines.
Once Base Commander approval was given, the
Recl amation Certificates were signed off on by SEAC.

There was nmuch debate about the recl amation
criteria, but, quite frankly, the hand winging over
that is just not warranted as the Base Commander has
final say on the status of reclamation, any standard
or criteriais within his control and there is no
shortage of expertise and exanples to help him

[ Footnote 45: Hearing Transcript,

Cct ober 24, 2008, page 3634,

line 21 to page 3635, |ine 18]

Counsel for SEAC suggested that since the
Land Surface Conservation and Recl amation Act, which

is referred to in the Access Agreenent, has since been
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repeal ed and incorporated into the Environnental
Protection Enhancenent Act, [Footnote 46: R S A
2000, c. E-12], which specifically excludes
reclamations, there is now a hole in the regul atory
f ramewor k.

[ Footnote 47: Hearing Transcript,

COct ober 2, 2008, page 407,

lines 1-6]

That's, that's incorrect. [It's incorrect in
law. The parties agreed by contract to follow
a process and that contract remains valid and
enf or ceabl e.

The inplications of a contract which
i ncorporates repealed legislation is a matter of
sinple contractual interpretation. This is determ ned
by | ooking at the intention of the parties and
inmparting the nost commercially reasonable nmeaning to
t he | anguage contained in the agreenent. |n other
words, the question is whether the parties intended to
incorporate the legislation that stood at the tinme of
the contract or as the |egislation was anended,
al tered or subsuned.

The Suprene Court of Canada, no | ess, has
indicated it will only interpret a contract as

i ncorporating anendnments or newy enacted | egislation
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if the requisite intention to do so is clearly
contained within the contract.

[ Footnote 48: Spooner GO ls Limted

v. Turner Valley Gas Conservation

Board, [1993] S.C R 629]

Wi | e EnCana submts that a clear intention
to incorporate newy enacted | egislation cannot be
found in the Access Agreenent, the Access Agreenent
is unique in that it is a binding intergovernnental
agr eenent .

It is clear in the Access Agreenent that the
parties envisaged an ongoing role for SEAC to oversee
environnental matters in connection with oil and gas
activity on the Base and in respect of devel opnent and
reclamation. A commercially reasonable interpretation
of this contract |eads to the conclusion that the
parties should continue to apply the legislation as
incorporated at the tinme of the contract as inproved
by the -- as inproved by recent guidelines and
devel opnent enhanci ng the devel opnent and recl amati on
process. That's the comrercially reasonable
interpretation of the contract.

[ Footnote 49: Cceanic Exploration

Co. v. Denison Mnes Ltd., [1996]

0. J. No. 4387 at para. 44]
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The reclamation provisions in the Access
Agreenment and SEAC s role in respect of the
reclamation remains intact and it works.

In respect of the standard, the reclamation
standard under the contract is quite sinple. It's
equi val ent | and capability; it says so in the
contract. Reclamation was dealt with in the Access
Agreenent. Al berta Environnment's recl amation
gui del i nes were adopted by all parties and Recl amati on
Certificate Nunmber 501 was issued using that
procedure. Additionally, the 1998 Code of Conduct
explicitly stated that the criteria used to neasure
acceptabl e reclamati on shall be in accordance with
t he provincial requirenents outlined in Reclamation
Criteria for Wellsites and Associated Facilities or
ot her docunents as established for the other -- for
various activities. That's in Exhibit 002-129.

[ Footnote 50: Hearing Transcript,

Cct ober 17, 2008, page 2089, lines

18- 22]

At the hearing, Colonel Bruce also noted that
t he application of provincial-type legislation in a
Federal context would satisfy nost of his
jurisdictional concerns.

[ Footnote 51: Hearing Transcript,
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(a)

Oct ober 24, 2008, page 3752,

lines 11-18]

This is precisely the intention of the Access
Agreement. And, as noted previously, the Base
Commander has the final authority on whether he's
satisfied with the reclamation or not, including the
appropriate criteria to be used to determ ne that
state. There is no gap.

Rol e of SEAC

Let me turn to the role of SEAC. As
mentioned earlier, SEAC is responsible for the
environnental oversight of Suffield. SEAC was created
in accordance with the set of objectives found in
Appendi x 2 to Schedul e D of the Access Agreenent.

[ Footnote 52: Exhibit 007-005,

Suffield 1975 MOU (Mast er

Agreenent), Section 12(4)(a)]

In addition to general Base-w de objectives,
t he objectives also specify a process for
envi ronnent al assessnent and devel opnent in the South
Saskat chewan Ri ver Bank Zone and the Mddle Sand H lls
Zone.

Under the South Saskatchewan Ri ver Bank Zone,
it states as follows, and | quote:

"Natural gas resource devel opnent
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for this zone should be limted to
wel I s recomended for approval by
the Suffield Environnmental Advisory
Committee."

[ Footnote 53: Exhibit 007-005,
Suffield 1975 MOU (Mast er
Agreenment), Schedule "D

Appendi x 2]
And in respect of the Mddle Sand H Ils Zone

it states:

"No natural gas devel opnment for
this zone shoul d be undertaken
until the conpletion of an

Envi ronnment al | npact Assessnent of
the zone. The Environnental | npact
Assessnent shall be submtted to
the Suffield Environnmental Advisory
Conmittee for review"

[ Footnote 54: Exhibit 007-005,
Suffield 1975 MOU (Mast er
Agreenment), Schedule "D

Appendi x 2]

It's inportant to note that since a great

extent of the Project falls within the South

Saskat chewan Ri ver Bank Zone and Mddle Sand Hills
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Zone much of SEAC s review and approval of wells
suggested by EnCana in the PDA process mrror what
they are required to do under the agreenent. This is
not a new branch or obligation for SEAC. It's sinply
an enhancenent of what they are already required to do
under the agreenent.

Under Section 12(5) of the Access Agreenent,
AEC was required to conduct an Environmental | npact
Statenment. It did so, and that's on the record

[ Foot note 55: Exhibit 002-133,

Al berta Energy Conpany, Eval uation

and Recommendations, M ddle Sand

Hlls, Suffield Mlitary Bl ock,

1981; Hearing Transcript Cctober

10, 2008, page 1064, lines 10-24]

For this Project, Encana filed an EI S and
wi || be conducting PDAs and sending themto SEAC for
review. Routine applications require SEAC s
confirmation of conpliance with the PDA process.
Non-routine applications require SEAC s revi ew and
recommendation in respect of the application, simlar
to what's required in the Agreenent.

[ Footnote 56: Exhibit 007-005,

Suffield 1975 MOU (Mast er

Agreenment). Under section 12(7),
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t he Base Commander may give or

refuse consent for activities, but

only upon the recommendati on of

SEAC]

For the Project, EnCana has proposed that
the PDAs go to SEAC. If a specific activity involves
siting that can respect all environnental setback
gui delines the application is to be treated as routine
but only in the sense that the review of those
facilities should be nore streamlined and that SEAC
can, after confirm ng conpliance with the setbacks,
reconmend approval to the Base Commander.

So it's not the concept of routine that has
been put forward by nmy friends that, well, this is
going to be sinple, it's going to go through very
quickly, it's going to be routine in the sense that
they're going to stanp it as approved. That's not the
case at all.

Routine is in the sense that SEAC wi ||l review
it, ensure conpliance wth the PDA process setbacks,
and then reconmmend it for decision by the Base
Commander .

If the application involves siting that
cannot respect all environnmental setback guidelines

EnCana will consult with an expert or experts in the
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field, propose mtigation for the site or cancel the
| ocati on.

| f EnCana elects to proceed, as |'ve said
before, it goes to SEAC as a non-routine application
to be evaluated in nore detail and a reconmendati on
made to the Base Commander. Again, simlar to the
agr eenent .

EnCana recogni zes that the Project wll
i nvol ve an enhanced role for SEAC, particularly with
regards to the oversight of the PDA process. This is
not inconsistent, however, with the Access Agreenent
and what SEAC s obligations are under that agreenent.
Just | ook at EnCana's response to the
Undert aki ng 002- 129 and satisfy yourselves if you
don't believe ne.

[ Footnote 57: Hearing Transcript,

Cct ober 10, 2008, page 1117

lines 10-11 and Exhibit 002-129]

SEAC is the right body for the job and SEAC
menbers have the necessary expertise in respect of
envi ronnental protection and energy devel opnent from
their respective backgrounds wth Environment Canada,
Al berta Environnment and the ERCB

[ Footnote 58: Hearing Transcript,

Cct ober 9, 2008, pages 920-922]
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Col onel Bruce confirnmed that position stating
that SEAC is a "fundanental conponent” of the way he
works with industry in terns of environnental effects
and i npacts.

[ Footnote 59: Hearing Transcript,

Cct ober 24, 2008, page 3643,

lines 1-3]

He al so recogni zed that SEAC represents key

capabilities fromboth the Province and Environnent

Canada.

[ Footnote 60: Hearing Transcript,

Cct ober 24, 2008, page 3655,

lines 14-16]

During the hearing, DND al so expressed their
desire to have SEAC fulfill the role assigned it

within the Access Agreenent and stressed the
i mportance of SEAC s advisory role to the Base
Conmmander and inputs into reclamation

[ Footnote 61: Hearing Transcript,

Cct ober 24, 2008, page 3644,

lines 16-19]

This is one point on which EnCana and DND
are in conpl ete agreenent.

As noted by M. Protti, SEAC is nade up of

extrenely capable people and it is sinply a matter of
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dedi cating the necessary tine, noney and resources,
meani ng support staff, to ensure SEAC can properly
performits role under the contract.

[ Footnote 62: Hearing Transcript,

Cct ober 7, 2008, pages 392-393]

Col onel Bruce acknow edged that he woul d be
happier if SEAC was resourced sufficiently to fulfill
their mandate as set out in the Access Agreenent.

[ Footnote 63: Hearing Transcript,

Cct ober 24, 2008, page 3699,

[ines 1-4]

EnCana, DND, SEAC, all agree SEAC needs to be
better resourced. Hence, M. Chairman, this Panel
shoul d recommend to the Province of Alberta and to the
Government of Canada the signatories to that Agreenent
that they review their conmtnment to SEAC and provi de
it the resources it needs to fulfill its obligations.

This does not take away fromthe fact that
SEAC is the correct nechanismto assist the Base
Commander in protecting the environnment and the
correct body for providing EnCana an i ndependent
expert review of its activities. |It's a shared use
area. Go back to the Access Agreenent and the basis
for why that agreenent was created.

The i nportance of SEAC was expl ai ned by
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M. Protti as follows, and | quote:

"And we think it's just a

tremendous opportunity to bring in

a process that will really be a

hal | mark of how the Federa

Governnment, Al berta Governnent, oi

and gas producer, nenbers of the

scientific comunity, public, can

have confidence that we can ... do

a project, protect the environnent,

and provide a resource that society

needs. So we use the term

' sust ai nabl e devel opnent’ in

describing that. And ... | think

that fits very well with our whole

phi | osophy. "

[ Footnote 64: Hearing Transcript,

Cct ober 17, 2008, pages 2029-2030]

We think SEAC can help fulfill that goal.
Legal Franmework for the Review
(a) Background of the Joint Review Panel Process

So let ne turn to the legal framework for
your review and what you're required to do and your
deci si on- maki ng process. So, M. Chairman, it's

inmportant to review this framework and the rol es that
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t he Panel is operating under because you have two
roles and there are different obligations under each

EnCana's Project is subject to, as you know,
both Provincial and Federal review Pursuant to
Section 4 of the WIldlife Area Regulations a permt is
required fromDND to develop in the NWA as the
authority under the Regulations for the NWA. This
authorization is listed in the Law List Regul ations
which triggers the need for an environmental
assessnment under CEAA.

At the request of the Responsible Authority,
DND, the Federal M nister of Environnent, referred
EnCana's Project to a Review Panel. The M nister of
t he Environnment and the ERCB entered into a Joint
Panel Agreenment to conduct the review of the Project
by way of a Joint Review Panel

[ Footnote 65: Exhibit 001-004,

Joi nt Panel Agreenent]

The Joi nt Panel Agreenent sets out the
mandate and the authority of this Joint Review Panel,
its conposition and the Project review guidelines. So
when you' re | ooking for guidance on what your -- what
rules apply to you in your decision making, you
| ook -- you need | ook no further than the Joint Panel

agreenent.
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The final Guidelines for the Proponent --
preparation of the EIS were issued by the Panel on
Decenber 20t h of 2006.

So the Quidelines for the preparation of the
ElIS are CGuidelines that provide a framework for the
gathering of informati on necessary for the Panel to
review the proposed project and fulfill its mandate
under the Joint Agreenent. As a framework for the
collection of information, the Guidelines provide
great flexibility in the preparation of the EI'S and
supporting docunentati on.

This flexibility is specifically provided for
in Section 4.5 of the CGuidelines where it states that,
and | quote:

"The Proponent shall observe the

intent of the guidelines."

Mor eover, Section 4.1 of the Cuidelines
specifically contenpl ates that the Proponent wll
exercise its judgnent in providing information
identified in the Guidelines. It is ultimtely the
Panel who nust determne if the intent of the
Qui del i nes have been fulfilled and we specifically
request that the Panel make just such a determ nation.

In preparing the EIS, EnCana fulfilled the

intent of the Quidelines by preparing a docunent based
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on a robust set of data and enpl oyed the professional
judgnent and experience of nunerous |eading experts
in their fields. Al this work resulted in an EIS in
whi ch there is a high degree of confidence in the EI S
predictions. To interpret the Quidelines as
prescriptions wwth no flexibility is contrary to | aw,
it's contrary to the wording of the Quidelines and,
quite frankly, it's counterproductive to good
envi ronnent al assessnent and i nfornmed deci si on-maki ng,
where we shoul d be focusing on those issues which are
key and inportant, which have a difference and nake a
difference in people's lives, and in the protection of
the NWA i nstead of focusing on every bl ade of grass.
That's i nproper environnmental assessnment in a nodern
wor | d.

After the EIS was subm tted, the Panel
revi ewed the subm ssions and i ssued 43 suppl enent al
I nformati on Requests in Septenber of 2007. That was
in addition to the 842 Informati on Requests received
frominterveners and the Governnent of Canada. EnCana
provi ded responses to the Panel's Information Requests
i n Novenber of 2007 and on Decenber 20th, 2007 the
Panel determ ned that the EIS and supporting
docunent ati on provi ded by EnCana was sufficient to

proceed to a public hearing. Noting that EnCana had
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(b)

conmtted to filing its Environmental Effects
Monitoring Plan and EPP by January 21st and at that
time it issued a Notice of Hearing.

[ Footnote 66: Exhibit 001-035,

Letter to EnCana regardi ng adequacy

of El G

The review nust also satisfy the requirenents
of Al berta's Energy Resources Conservation Act and the
Canadi an Environmental Assessnent Act.

First let ne deal with the Panel's role as
t he ERCB
The Panel's Role as the ERCB

The ERCB has statutory responsibilities
pursuant to the Energy Resources Conservation Act
[ Footnote 67: R S. A 2000, c. E-10] and G| and Gas
Conservation Act [Footnote 68: R S. A 2000, c. O 6]

And as the ERCB this Panel is guided by the
pur poses of the Ol and Gas Conservati on Act, nanely
as follows:

(1) To effect the conservation

of, and to prevent the waste of,

the oil and gas resources of

Al berta.

That's one of the purposes you nust turn your

m nd to. It's al so:
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(it) To provide for the econom c,

orderly and efficient devel opnent

in the public interest of the oi

and gas resources of Al berta.

It's al so:

(iii) To control pollution above,

at or below the surface in the

drilling of wells and in operations

for the production of oil and gas

and in other operations over which

t he Board has jurisdiction.

And whil e performng your function as the ERCB
you must have regard to Section 3 of the Energy
Resour ces Conservation Act, which requires the Board
to give consideration to whether this Project is in
the public interest, having regard to the social and
econom c effects of the Project and the effects of the
Project on the environnent.

That's your mandate. |It's a broad one. It
nmust consider the interests of not only the
Proponent's and the interveners in this specific
application, but you nust also reach outward and
consider the interests of all Al bertans who own this
resource and of all Canadi ans who m ght benefit from

this resource. That's your job.
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I n determ ni ng whether EnCana's infil
shal l ow gas Project is in the public interest, the
Panel is charged with bal anci ng EnCana's property
rights inits |eases, the public's legitimte,
legitimate expectation to receive value fromthe
resource which it owns, the econom cs benefits of the
proposed Project such as jobs, taxes and royalties,

t he benefits of the environnental data and information
that will be generated by the Project against any
potential negative environnental, social or economc

I mpact s.

That's the bal ancing that you nust do as the
ERCB.

| f the Panel acting as the ERCB believes the
three wells are in the public interest, the Panel may
attach conditions on the carrying out of those three
wells that cones with the anbit -- within the anbit
of the Board's jurisdiction.

| f, however, the ERCB decides that the three
wells are not in the public interest, the ERCB nust
provi de reasons to EnCana about why this specific
application is not in the public interest.

M. Chairman, EnCana believes that the
evi dence that has been put forth clearly denonstrates

that the three wells before this Panel neet the
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(c)

pur poses of the Gl and Gas Conservation Act and the
Ener gy Resources Conservation Act and that approving
the three wells is in the public interest.

The Panel's Rol e under CEAA

Let ne turn to your role under the Canadi an
Envi ronment al Assessnent Act and the Joint Panel
Agreenment. And under those docunents, the Panel nust
conduct an environnmental assessnent of the Project by
coll ecting and considering the evidence
it considers is necessary to make its reconmendati ons
and conply wth the Terns of Reference attached to the
Joi nt Panel Agreenent.

The Joi nt Panel Agreenent governs this
review. The basic test that the Panel nust consider
under the CEAA is whether this Project is likely to
cause significant adverse environnental effects after
taking into consideration the mtigation nmeasures
proposed by EnCana.

Envi ronnmental effects are defined in the CEAA
to include those effects caused by the Project on the
physi cal environment and includes soci o-econom c
effects and effects that are result of -- sorry,

i ncl ude soci o-economc effects that are a result of
bi ophysi cal effects.

Under the Joint Panel Agreenent, the Panel
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nmust consi der the foll ow ng:
(1) The environnmental effects of
the Project, including the
i kel i hood and significance of
t hose effects within the tenpora
and spatial boundari es;
(i1) Accidents and mal functi ons;
(iii) Cumul ative effects;
(iv) Public comments;
(v) Vi tigation neasures;
(vi) The need and purpose of the
Proj ect;
(vii) Alternatives to the Project;
(viii)Al ternative nmeans of carrying
out the Project;
(ix) The need for a followup
program and
(x) The inpacts on the capacity
of renewabl e resources to neet the
needs of present and future
generati ons.
[ Footnote 69: Exhibit 001-004,
Joi nt Panel Agreenent, Appendix -
Terns of Reference]

The Canadi an Environnental Assessnent Agency and
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the Courts have inforned the process to systematically
determ ne whether there are likely to be any
significant adverse environnental effects.

And here's the test that has been derived as
aresult of the, the legislation and the Court's
interpretation. Here's the first step:

First:

- The Panel nust ask, first, whether
there is an effect (which is defined in the
Envi ronnmental Assessnent Act as a "change" in the
environnent). So first you nust ask, first, is there
an effect on the environnment caused by the Project?
Negl i gi bl e residual environnmental effects are those
effects that are predicted to result in no neasurable
or detectable change in the environnent and, thus, are
not an effect. |If there is no effect of the Project
on the environnment, the analysis stops there.

Second:

- I f you determne that there is an
effect, you nove on to the second step. |If there's an
effect on the environnent caused by the Project, the
Panel must then ask whether the effect would be
adverse. If the effect is not adverse, the analysis
stops there. The Panel can consider potential

beneficial effects in respect of an overall
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contribution to sustainability.

Thi rd:

- | f the Panel determnes there's an
effect and it's an adverse, then you go to the third
step. The Panel nust then determne is that effect
significant after taking into consideration the
mtigation neasures that are proposed? If the adverse
effect is not significant, then the effect is only
considered in the terns of cunul ative effects.

So then you nust, after those three steps,
is there an effect, is it adverse, is it significant?
Then you nust go on to the fourth test, assum ng
you've arrived at the conclusion there is an effect,
it's adverse and it's significant.

Fourt h:

- Finally, if the Panel has determ ned
there is a significant adverse environnental effect
after taking into consideration mtigation neasures
t he Panel nust then consider whether the significant
adverse environnental effect is "likely" to occur.
not possible, not potentially, but likely to occur.
This step requires the Panel to consider mtigation
and determ ne whether, based on the evidence before it
the effect is likely. One nust renenber that

mtigation and adaptive managenent neasures are very
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i nportant because they may render a potentially
significant adverse environnmental effect "not I|ikely"
to occur.

[ Footnote 70: CEA Agency Reference

Qui de: Determ ning Wether a

Project is Likely to Cause

Signi ficant Adverse Environnental

Effects, Section 3; Bow Valley

Natural i sts Society v. Canada

(M nister of Canadian Heritage),

[2001] 2 F.C. 461 (C.A) at

para. 49]

And the Federal Court of Appeal dealt with this
specifically in Alberta WI derness Associ ation v.
Express Pipelines Ltd., there can be no purpose in
consi dering purely hypothetical environnmental effects
when it is known and proposed that such effects can
and will be mtigated by appropriate neasures.

[ Footnote 71: (1996), 137 D.L.R

(4th) 177 at para. 13]

That's the direction fromthe Court of
Appeal . The Panel, when considering the clains and
assertions of the interveners of the risk of
significant environnmental effects, nust | ook at

whet her those clains are founded on real evidence and
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whet her those effects, those risks of effects are
likely to occur.

In order for there to be a "likely
significant adverse environnental effect" caused by
this Project, you nust answer all four parts of that
test "yes" - it's a conjunctive test.

In determ ning the significance of effects,
it is also necessary to exam ne each situation in
its appropriate context. The idea that there are
degrees of inportance which nust be consi dered when
determ ni ng significance under the CEAA has been
acknow edged again by the Federal Court where it's
stated, and | quote:

"The principal criterion set out by

the [CEAA] is the "significance' of

t he environnental effects of the

project: that is not a fixed or

whol Iy objective standard and

contains a |arge neasure of opinion

and judgnment. Reasonabl e people

can and do di sagree about the

adequacy and conpl et eness of

evi dence which forecasts future

results and about the significance

of such results w thout thereby
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rai sing questions of |aw

[ Footnote 72: (1996), 137 D.L.R

(4th) 177 at para. 10]

Utimately, the Panel nust ask itself whether
any |ikely adverse environnmental effects are
significant in relation to both the size and scope of
the Project and the size and scope of the environnent
in which the Project will be carried out. That's your
t ask.

So when the Panel considers environnental
ah, EnCana's evidence in light of the test outlined
above, it's ny subm ssion that the only | ogical
concl usi on supported by actual evidence is that
EnCana's Project is not |likely to cause any
significant environnental effects.

EnCana submts that the evidence has shown
that the Project will not interfere with the
conservation of wldlife under the Wldlife Area
Regul ations and, in fact, the information obtained
t hrough the PDA process and through the Environnental
Effects Monitoring Plan will contribute val uabl e
information and assist in the conservation of wildlife
in a positive manner.

M. Chairman, |I'mnow going to turn to sone

of the regulatory issues that you specifically nust

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4076

deal with under your mandate under CEAA. And the
first one | want to talk about is the Project need,

purpose, and alternatives to the Project.

PART THREE - REGULATORY | SSUES

A

Proj ect Need and Purpose and Alternatives to the
Pr oj ect

EnCana anal yzed the need for and purpose of
the Project, as well as alternatives to and
alternative nmeans of carrying out the Project in
accordance wth CEAA's Operational Policy Statenent.

[ Footnote 73: CEAA Operati onal

Policy Statenment: Addressing "Need

for", "Purpose of", "Alternatives

to" and "Alternative Means" under

t he Canadi an Envi ronnent al

Assessnent Act ]

The purpose of the Project is to fulfill the
identified need and enable EnCana to efficiently
devel op the natural gas resources to which it is
entitled and to which the Province of Al berta expects
to be produced.

That will benefit EnCana. It benefits its
sharehol ders. It benefits |ocal economes. It
benefits the Province of Al berta, the citizens of

Canada, and energy consuners by neeting the demand for
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| ow cost clean burning energy in today' s world.

EnCana has already drilled over nore than
1,000 wells in the NWA and has been successful in
doing so in an environnental |y responsi bl e manner.
The additional wells applied for in this proceeding
are needed to fully devel op the renai ning reserves and
to ensure there are no wasted resources. These
resources are needed in order to continue to provide a
reliable and | ow carbon intensity energy to the
country's consumers.

EnCana has the right under its mneral |eases
with the Province and under the Access Agreenent
bet ween t he Governnent of Canada and the Province of
Al berta, which was assigned to EnCana, to devel op the
resources underlying the NWA

[ Footnote 74: Exhibit 002-066, EUB

Application No. 1435831 and

supporting docunent s]

EnCana has an obligation under the Gl and
Gas Conservation Act to the people of Al berta to
devel op the resource in an efficient, econom c and
responsi bl e manner. EnCana al so has an obligation to
its sharehol ders to pursue the devel opnment of this
val uabl e asset. In addition, EnCana al so knows t hat

this devel opnment nust be in the public interest having
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regard to the social, economc, and environnental
effects of the Project.

That is the need and the purpose.

EnCana considered alternatives to this
Project in the context of that need and purpose in
accordance with the CEAA's Operating Policy Statenent.
Any "alternative" nust be capable of fulfilling the
need and purpose identifi ed.

[ Footnote 75: Exhibit 002-010,

ElIS, Volune 1, Section 1.4 (see

Foot note 73 above) ]

I n doing so, EnCana consi dered the
environnental, technical, and econom c costs and
benefits against the follow ng general criteria:

- Ability to exercise the

rights to the natural resource,

natural gas resource.

- Ability to efficiently

produce the natural gas resource.

- Ability to maximze the

recovery of the natural gas

resource.

- Sustainability of natural gas

production fromthe field.

- Operational efficiency.
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- Optim zation of invested

capital.

- M nim zation of environnental

footprint, and

- Ability to fulfill policy

conmi t ment s.

EnCana ultimately concluded that there were
no viable alternatives to the Project as currently
confi gured.

[ Footnote 76: Exhibit 002-123,

Package of Slides & Opening

St at ement of EnCana, page 16]

Essentially, this neans that EnCana cannot
produce these increnental reserves w thout additional
contact with the resource through drilling.

[ Footnote 77: Hearing Transcript,

Cct ober 15, 2008, page 1456- 1457]

Thi s concl usion does not relate to the
Proj ect schedul e, the nmagnitude of the Project, or the
amount of the wells.

[ Footnote 78: Hearing Transcript,

Cct ober 15, 2008, page 1457

lines 14-16]

EnCana nust contact the reservoir to access

these i ncrenental reserves.
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EnCana's viewis that only infill vertical
drilling will enable the efficient production of the
remai ni ng natural gas and prevent the waste of this
val uabl e resource. No other functionally different
ways of addressing the need for the Project and
pursui ng the purposes of the Project have been
identified. The proximty of the natural gas reserves
within the NWA to existing natural gas transportation
infrastructure is an inportant attribute of the
Project. Because the Project is increnental to its
exi sting operations, it is both capital efficient and
econom cal ly viable. Technical performance is
reliably predictable based on over 30 years of
operating experience in this area. The ability to
make efficient use of existing infrastructure and
EnCana's |l ow inpact drilling and tie-in nethods
substantially mnimze the environnental footprint of
the Project and can be taken advantage of today.

[ Footnote 79: Exhibit 002-010,

ElIS, Volunme 1, Section 1.4.2]

The alternative of not proceeding with the
Project was not considered viable as the result would
be to waste this natural gas resource and thus not
nmeet the need and purpose of the Project.

Del ayi ng the Project woul d not substantively
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change the environmental cost or benefits but would
have consi derabl e technical and econom c inplications,
i ncl udi ng reduced operational efficiency of the field
and inability to sustain forecast production |levels, a
failure to neet owner expectations, the deterioration
of existing assets, and the inability to take
advant age of the current market demand for
cl ean- burni ng natural gas.

[ Footnote 80: Exhibit 002-010,

EIS, Volunme 1, page 1-11]

EnCana has considered the alternative nmeans
of carrying out the Project.

[ Footnote 81: Exhibit 002-010,

ElIS, Volunme 1, Section 2.8]

And those neans were as foll ows:

- Drilling and conpletion

t echni ques.

- Pipeline integrity testing.

- Layout and construction of

t he gas gathering system

- Wat er supply.

- ai nt enance and production

oper ati ons.

- Layout and use of tenporary

and permanent access routes; and
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- Managenent, storage, and

di sposal of waste materi al s.

The decision to proceed with each preferred
devel opnent option was based on eval uation of the
alternatives against the following criteria:

- technical suitability.

- effects on resource recovery.

- effects on econom cs.

- soci o-econom c effects.

- safety; and.

- environnental effects.

Based on those criteria, EnCana cane up with
a preferred option for its devel opnent.

One particular alternative nmeans of carrying
out the Project; and EnCana spent a great deal of tine
anal yzi ng, was the use of slant or directional
drilling as opposed to vertical drilling. In short,
t hese options are not viable because they wll result
in wasted resources.

Slant or directional drilling will not allow
for optinmal resource recovery because not all of the
shal | ow gas zones can be effectively accessed.
Vertical wells with inter-well spacing of 400 netres
(resulting in 16 wells per section) is required to

avoi d wasting the resource.
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[ Footnote 82: Exhibit 002-110,
Reply to Intervener Subm ssions,
Appendi x F; Exhibit 002-060,
Additional information to the EIS
as requested by the Panel on
Sept enber 26th, Response to
| nformati on Request No. 15]

And M. L'Henaff said this, and | quote:
"To access and effectively produce
t he remai ni ng recover abl e reserves,
wel | spacing of 16 wells per
section is required... There is no
other way to obtain these resources
in an efficient and environnental ly
responsi bl e manner, while also
avoi di ng wasting the resource.”

Unquot e.

[ Footnote 83: Exhibit 002-123,
Package of Slides & Opening
St at ement of EnCana, page 15]

A further alternative neans of carrying out the
Project was raised by DND for the first tine about
10 days into the hearing; that being the installation
of caissons instead of above-ground wel | heads, which

is what is being proposed by EnCana and whi ch EnCana
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(a)

i s seeking approval for

As noted by M. Kansas, although caissons
have a slightly larger footprint as conpared to
above-ground wel | heads, it is a negligible difference.

EnCana takes the position that the Project
can be applied for, approved as applied for with
above-ground wells. Based on M. Kansas's
observations, however, regarding the small disturbance
di fference in respect of bel ow ground cai ssons which
by the way, is the only evidence in front of this
Panel in respect of whether underground cai ssons are
suitable or not, is that the Panel can determ ne that
there's no likely significant adverse environnental
effect associated with those cai ssons.

Let me turn to the increnental reserves.
| ncrenment al Reserves.

EnCana’'s estimated increnental reserves show
that the additional 1275 wells fromthe Project can
produce an additional 125 bcf of gas. Sinply put,

M. Chairman, this is a "tight gas" fornmation.
Wthout the Project, those volunes will stay in the
ground and be wasted contrary to Alberta's laws to
conserve this resource.

[ Footnote 84: Q1 and Gas

Conservation Act, R S. A 2000,
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c. 0-6, Section 4]

M. L'Henaff asked the rhetorical question, "Wth
tight gas, can you reach out 80 acres?" In other
words, can one get the increnental reserves w thout
infill drilling? He then answered his own question
and concluded, "This is extrenely tight gas... we
cannot. There is no way it can happen.™

EnCana based its estimate on increnental reserves
in part fromits D6/D8 pilot programin the NWA as set
out in the E S

[ Footnote 85: Exhibit 002-010,

ElIS, Volune 1, pages 1-10, 2-8 and
3-2; Exhibit 002-013, EIS,

Vol une 3, pages 3-9, 3-16, 3-17 and
3-19]

The Panel asked for nore information concerning
the pilot results and EnCana provided that information
i n Response JRP 7.

[ Footnote 86: Exhibit 002-060,
Additional information to the EIS
as requested by the Panel on

Sept enber 26t h]

Subsequently, the Coalition filed the
Martin & Brusset Report.

[ Footnote 87: Exhibit 006-025,
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Suppl enrental Witten Subm ssion
from Environnental Coalition]

The M&B Report criticized the use of a "ring" of
12 sections surrounding the four-section pilot for the
decline analysis that quantifies increnmental gas
recovery.

[ Footnote 88: Exhibit 006-025,
Suppl enrental Witten Subm ssion
from Environnental Coalition
page 5]

The Coalition then filed another report on
Septenber 29th of 2008 that built on the first N&B
Report to suggest that there will be unaccounted-for
wel |l interference, such that EnCana's Project is based
nore on reserve accel eration than increnental
recovery.

[ Footnote 89: Exhibit 006-035,
Report ]

Those assertions are w ong.

Concerning the "ring approach”, pilot decline
analysis is sinply a "before and after” exerci se.
Typically, EnCana | ooks at pilot results after infill
drilling. But in the case of the D6/D8 pilot, EnCana
could not get a proper "before" | ook because the

operational activity that was taking place prior to
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infill drilling. Ten wells were drilled between 1997
and 2000, [Footnote 90: Exhibit 002-110, Reply to

| nt ervener Subm ssions, page 98], three wells were
drilled in 2000, and three wells were refractured in
2004.

[ Footnote 91: Exhibit 002-124,

EnCana's Reply to N&B Anal ysi s]

Those activities inpacted the production of
t he base decline analysis. To get a proper "before"
pi cture, EnCana | ooked at the sections "next door"

As set out in EnCana's Reply evidence, the offset used
in the pilot analysis al so achi eved ot her study
obj ectives confirnmed under cross-exam nation.

[ Footnote 92: Hearing Transcript,

Cct ober 14, 2008, page 1152]

The NM&B Report suggested that the ring
approach is inappropriate because, based on N&B
interpretations of well performance, and not geol ogy,
| mght remnd you, the D6/ D8 section was in a
reservoir "sweet spot".

[ Footnote 93: Exhibit 006-025,

Suppl enrental Witten Subm ssion -

from Environnental Coalition

page 3]

However, EnCana expl ained that the ring
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sections were an appropriate anal ogue for NWA
production because there was "no material difference
i n geol ogy", [Footnote 94: Exhibit 002-110, Reply to
| Nt er vener Subm ssions, page 98], and those are
M. L' Henaff's words, which is described in EnCana's
| nf ormati on Request response JRP 9.

[ Footnote 95: Exhibit 002-060,

Additional information to the EI S

as requested by the Panel on

Sept enber 26t h]

M. L' Henaff wal ked M. Binder through these
points in the course of cross-exam nation.

[ Footnote 96: Hearing Transcript,

Cct ober 7, 2008, pages 316-319]

Furthernore, N&B provided no geol ogi cal
evi dence at any point to substantiate its bare
assertion of different behaviours.

Critically, and as noted by M. Protti,
[ Footnote 97: Hearing Transcript, Cctober 7, 2008,
pages 319-325], EnCana's approach was consi dered and
approved by MDani el & Associates, respected
i ndependent reserve auditors. The information is
attached to EnCana's response to Informati on Request,
JRP 7.

[ Footnote 98: Exhibit 002-060,
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Additional information to the EIS

as requested by the Panel on

Sept enber 26t h]

M. Protti explained MDaniel's invol venent
at Suffield and their substantial experience
specifically in the Suffield shall ow gas conpl ex.
They have conpleted a detail ed annual review of
EnCana's 16 well pilots in the NWA for the past 10
years. They are intimately famliar with how these
formati ons produce.

[ Footnote 99: Hearing Transcript,

Oct ober 7, 2008, page 320, line 2

to page 321, |ine 12]

In contrast, M. Sedgw ck conceded under
cross-exam nation that M&B's anal ysis was restricted
by tinme [Footnote 100: Hearing Transcript,

Cct ober 15, 2008, page 1587, lines 16-17], and that
EnCana has a better understanding of the reservoir.

[ Footnote 101: Hearing Transcript, Cctober 15, 2008,
page 1580, lines 9-11]. On a nunber of occasions,

M. Sedgwi ck also admtted that he did not have access
to all the data which EnCana and McDani el s had.

[ Foot note 102: Hearing Transcript, Cctober 15, 2008,
page 1587, lines 16-17; Hearing Transcript,

Cct ober 16, 2008, page 1777, lines 9-16, page 1780,
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lines 1-2]. It is clear that the best evidence before
the Panel are the facts put forward by EnCana and the
endor senent of MDaniel, not the unsupported
assertions of N&B.

Anot her issue raised by M& in both its
report, [Footnote 103: Exhibit 006-025, Suppl enental
Witten Subm ssion - from Environnental Coalition,
page 2], and its late filed subm ssion, [Footnote 104:
Exhi bit 006- 035, Report, page 4], is that there is
significant reservoir interference apparent in the
production results. M. L'Henaff was cross-exan ned
on this point at length. And he expl ained the
"downward shift" held out by M. Binder to be
reservoir interference sinply cannot be based upon the
geol ogy and the rock properties. And this is what he
sai d:

"Areservoir effect with this

tight, tight ... rock would take

quite a while to reach fromone

well to the other, or to basically

change the flow regine."

[ Footnote 105: Hearing Transcript,

Cct ober 14, 2008, page 1167]

[...]

" You woul dn't expect to see
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interference effects through these

small silt layers. You wouldn't

expect to see themon early-tine

basis ... You basically have to,

woul d have to reverse the flow ...

Tt hat would be inpossible to do in

a tight reservoir on a short-tine

scale."

[ Footnote 106: Hearing Transcript,

Cct ober 14, 2008, page 1177]

M. L'Henaff carefully explained the
rel ati onshi p between EnCana's conceptual nodel of the
reservoir and its reservoir nodel and the pil ot
decline analysis. This is tight gas. This is not a
reservoir that can be characterized as a "m |k shake"
into which EnCana is just adding nore straws. As
M. L' Henaff explained to M. Musseau in
cross-exam nation, and | quote:

"The silt stringers are the mgjor

fl ow mechani sns, but it's their

di scontinuity that doesn't all ow

you to have very | arge drai nage

radius, so it's really [the] infill

well's that allow you to contact

nore of the rock that's really not
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(b)

bei ng connected up by those silt

stringers."

[ Footnote 107: Hearing Transcript,

Cct ober 14, 2008, p. 1162,

lines 11-16]

There is no doubt, on the evidence before
this Panel, that there are increnental reserves of at
| east 125 bcf associated with this Project.

Let me nove on to the optimzation of drai nage and
producti on.
Opti m zi ng Drai nage and Production

The source of shall ow gas production in
sout heast Al berta cones fromthree main stratigraphic
formations. That's the MIk R ver, the Mdicine Hat,
and Second Wite Speckl ed Shal e.

[ Footnote 108: Exhibit 002-123,

Package of slides & Opening

St atement of EnCana, page 15]

EnCana only owns part of the mneral rights
to the Second White Speckled Shale in the southern
hal f of the NWA

[ Footnote 109: Hearing Transcript,

Cct ober 14, 2008, page 1214]

EnCana will only co-mngle production in all

three formations if they own all of the necessary
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m neral rights.

[ Footnote 110: Hearing Transcript,

Cct ober 14, 2008, page 1218]

Wth respect to the three wells under the
current application, EnCana owns the mneral rights to
all three formations.

[ Footnote 111: Exhibit 002- 066,

EUB Application No. 1435831 and

supporting docunent s]

As the mneral rights holder of such a |arge
tract of |and, EnCana has al so obtained the required
hol di ng orders fromthe ERCB for special drilling
spacing units. This gives EnCana flexibility in the
size and shape of its drilling spacing units and
associ ated target areas, [Footnote 112: Gl and Gas
Conservation Regul ations, Alta. Reg. 151/71,

S. 4.040(1)], but EnCana still ains to maintain an
inter-well distance of 400 netres.

[ Footnote 113: Hearing Transcript,

Cct ober 15, 2008, page 1448,

i nes 24-25]

This freedomfrom LSD constraints all ows
EnCana sone flexibility to place its wells for nore
effective drai nage of the reservoir and avoi dance of

envi ronnental constraints. It is, however,
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constrai ned by the configuration of existing wells.

[ Footnote 114: Hearing Transcript,

Cct ober 15, 2008, page 1448, |ine

19 to page 1449, |ine 1]

| have a couple nore topics | think | can get
t hr ough before the break, sir, which would be a
| ogi cal split.

So et me turn to accidents and

mal f uncti ons.

Acci dents and Ml functi ons

EnCana is required to consider the potential
environnental effects of accidents and mal functions
that may occur as a result of the Project. EnCana has
commtted to operating all conponents of the Project
safely as well as in a manner that denonstrates care
for other land users and the environment, that's
EnCana's top priority.

So EnCana consi dered the various potenti al
mal functi ons and accidental events that may occur, how
to prevent themand mtigate against them and the
potential environnmental effects. And that's al
referenced in the evidence. Exanples are where EnCana
has considered collisions and rel eases from vehi cl es,

[ Footnote 115: Exhibit 002-010, EI S, Vol une 1,

Section 2.2.5.1, page 2-23], pipeline accidental

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4095

rel eases, [Footnote 116: Exhibit 002-010, EIS,

Vol une 1, Section 2.2.5.2, page 2-23], blowouts and
surface casing vent flows, [Footnote 117:

Exhi bit 002-010, EI'S, Volune 1, Section 2.2.5.3,

page 2-24], and grassland fires, [Footnote 118:

Exhi bit 002-010, EI'S, Volune 1, Section 2.2.5.6,

page 2-27], all as potential sources of project

mal functi ons and accidents. And you are required to
consider that in the Joint Agreenent and you can find
that in the evidence, sir.

The EIS illustrates how the Project was
designed to mnimze the |ikelihood of such events
occurring and the Environnental Protection Plan
further reduces the risk by outlining proposed
mtigation.

EnCana's practices and operational nonitoring
systens make accidents and mal functions unlikely to
occur. However, in the event where an accident or a

mal functi on does occur, EnCana's Enmergency Response

Plan will mnimze the extent of any potenti al
effects. It should be noted that training associated
wi th the energency response is not optional. It is

mandatory for all enployees and all contractors to be
trained and conpetent in responding to energencies.

An exanpl e of EnCana' s Energency Response
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C.

Plan in action was in response to a recent
uncontroll ed rel ease of sweet gas from a deep sweet
gas well on CFB Suffield prior to the hearing. As
noted by M. Protti in the Opening Presentation

"Qur energency response plan was

activated and worked, regulators

were notified and engaged, the well

was shut-in pronptly in less than a

day. "

[ Footnote 119: Exhibit 002-123,

Package of Slides & Opening

St at ement of EnCana, page 1]

M. Chairman, this is a textbook exanple of
how a conpany is supposed to act in the face of an
acci dental event.
| npact on Renewabl e Resources

Under both the Joint Panel Agreement and EI S
Qui del i nes, EnCana was required to assess whether the
Project is likely to cause significant effects on
renewabl e resources and whet her those resources, the
capacity of those resources m ght be conprom sed to
respond to the present needs as well as the needs of
those in the future generations.

[ Footnote 120: Exhibit 001- 004,

Joi nt Panel Agreenent, Appendix -
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Ternms of Reference, Section 2(h)

and Exhi bit 001-005, Final

Qui del i nes for the Preparation of

t he Environnental |npact Statenent,

poi nt 23, page 27]

As you heard M. Protti, EnCana is commtted
to ensuring this Project goes ahead in a responsible
and sust ai nabl e manner and woul d not have proposed it
if EnCana did not believe it could be carried out that
way .

[ Footnote 121: Exhibit 002-123,

Package of Slides & Opening

St at ement of EnCana, page 2]

I n respect of renewabl e resources, EnCana
consi dered the inpact of the Project throughout the
El S and has concluded that the Project is consistent
with the principles of sustainability.

[ Footnote 122: Exhibit 002-117,

Updated EI' S Gui del i nes Concordance

Tabl e, page 39]

| intend to deal with each of those renewabl e
resources, those environmental assets, as part of ny
specific coments on those issues.

I n addition, EnCana reviewed the inpact of

the Project on wildlife and plants and, again, Value
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Ecosyst em Conponents and arrived at the concl usion
that there are no likely significant effects. And, as
| indicated, | wll deal with those in that section of
ny argunent.

M. Chairman, | -- the next section is about
t he adequacy of the environnental assessnent. It's a
good tine for a break, if that's okay with you, sir.

THE CHAI RVAN: That's a good suggesti on,
M. Denstedt. W wll break now and reconvene at
quarter to 11:00. Thank you.
( BRI EF BREAK)
( PROCEEDI NGS ADJOURNED AT 10: 30 A M.)
( PROCEEDI NGS RECONVENED AT 10:45 A V.)
THE CHAI RVAN: Ladi es and Gentlenen, we are
now ready to convene once again.

M . Denstedt, before you begin, perhaps |
could just ask you a timng question, and | do not
mean to rush you in any way, but |I'mwondering if you
have a sense of approximately how nuch | onger your
final argument m ght take so that we can plan a |unch
break accordingly. | think it would be ideal if, if
we coul d conpl ete your argument before lunch, if you
think that's possible, And delay |lunch if necessary.

Now, a 3 o' clock lunch would be a little bit

too | ong but
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VR. DENSTEDT: We've actually had that
di scussion, and we did the math. Assuming a fairly
short break at sone point this norning, | think
could be wapped up between 1:15 or 1:30, if we could
delay lunch to that point, that would give ny friends
t he lunch hour then to think about the comments and
maybe consolidate their remarks. But |'mjust over a
third of the way through, so about 40 percent of the
way through. It |ooks Iike another two-and-a-half
hours probably. But again, if we had a later |unch, I
think that would help ny friends. But I'min your
hands. 1'Il do whatever you want me to do, sir.
THE CHAI RVAN: | think | see from-- at
| east nodding fromone of the individuals, M. Klinek,
that that woul d be acceptabl e.
M. Lanbrecht, | see nodding as well.
So we may need to pause -- | think it's too

much to ask you to go for that long a period wthout a

break, so --
VR. DENSTEDT: My wife could. | apologize.
THE CHAI RVAN: W will take a break,

per haps, at about 12:30, if that's appropriate,
roughly about that time. Just to allow the court
reporters a few mnutes' break and then continue on.

MR. DENSTEDT: That will be great. Thank
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you, sSir.

THE CHAI RVAN: kay. Thank you,

M. Denstedt. Please proceed.

VR. DENSTEDT: And the Court Reporter has

warned me that |'m approaching the speed limt, so |
shoul d be cauti ous.

Let me turn to the environnental portion of
t he argunment, which will take up the renainder of the,
of ny argunment, and start with the environnental
assessnment process, or the environnental assessnent

itsel f.

PART FOUR - THE ENVI RONMENTAL ASSESSMENT

El S Lead Scientists

M. Chairman, one thing that you wll have
noticed in reviewng EnCana's EIS and -- is that the
| ead scientists, M. Kansas, M. Collister, and
Dr. Wl ker, operate their own |ocal, independent
consul ti ng busi nesses.

And M. Heese explained this in the Opening
Statenment, and | quote:

"When EnCana began to contenpl ate

this Project, EnCana knew t he NWA

was a uni que area. EnCana wanted

to ensure it got advice from people

experienced in the native prairie.
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To eval uate the potenti al
environnental effects, EnCana hired
i ndependent experts with
significant and specific expertise
in native prairie environnments and
an environnental assessnent

met hodol ogy. These i ndependent
experts were conm ssioned to
prepare a detail ed, conprehensive
Envi ronnmental I npact Statenent in
order to neet the Joint Review
Panel ' s Environnental I npact
Statement Quidelines. After nore
than three years of rigorous field
study and extensive research and
anal ysis, we are very confident in
t he work they have done and the
advi ce they have given us regarding
how to execute this Project... The
overal | approach taken by the
experts was to focus on determ ning
t he environnental effects of infill
devel opnent by exam ning the
current environnental effects of

infill devel opnment at CFB Suffield
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and in the NWA. These i ndependent

experts have chal |l enged us every

step of the way to nmake certain

this Project is environnmentally

sound. "

[ Footnote 123: Exhibit 002-123,

Package of Slides & Opening

St at ement of EnCana, page 19]

That's the starting point for EnCana's El S

M . Kansas has over 30 years of experience
wor ki ng in Western Canada, including CFB Suffield.

M. Collister has extensive experience at CFB
Suffield and was responsi ble for conducting aspects of
two extensive natural resource inventories on the
Mlitary Training Areas.

Dr. Wal ker was the Recl amation Pl anner for
t he Express Pipeline which was noted by Ms. Bradley of
the Coalition as a good exanple of reclamation.

[ Footnote 124: Hearing Transcript,

Cct ober 16, 2008, page 1877

line 10 to line 18]

Several of our experts, including
M. Collister, M. Kansas and M. MNeil, have worked
for both EnCana and the DND in recent years, |ending

further credibility to their assessnents.
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B

(a)

M. Chairman, these experts know the native prairie;
t hey know how i nportant it is and, nore inportantly,
t hey know how to protect it.

El S and Met hodol ogy

Conpl et eness of EIS

Let nme turn to conpleteness of the EI'S, which
has been a recurring theme here. And EnCana has been
criticized for not including nore information in its
ElIS. Many of the recomendati ons fromthe Governnent
of Canada have invol ved requests for additional
details on a wi de range of issues including VEGCs,
species at risk, facilities locations, traffic,
fragnentation, reclamation, baseline information,

i npact anal ysis, experinental results, and the PDA
process and Environnmental Effects Mnitoring Program

But it's inportant to recogni ze the purpose
of environnmental assessnent and | woul d have thought
t he Governnment of Canada woul d have a ful
understanding of that. They are responsible for the
| egi sl ati on.

Section 11 of the Canadi an Environnent al
Assessnent Act provides that where a Federal authority
requires an EA of a project, that Federal authority
"shal |l ensure the environnental assessnent is to be

conducted as early as is practicable in the planning
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stages of the project and before [irrevocabl e]
deci sions are nmade..."

The early conduct of the environnental
assessnent is statutorily nmandated. That neans that
sone detailed project information may in fact not be
avail able at the tine of the EIS. That's expected.

One of the reasons for this is so that the
envi ronnent al assessnent can influence design
deci si ons, execution plans, mtigation and nonitoring.
It is a well-accepted in -- it's well accepted in
Canadi an jurisprudence that environnmental assessnent
is a planning tool used to help achieve the goal of
sust ai nabl e devel opnent by providing an effective
means of integrating environnental factors into
pl anni ng and deci si on-maki ng processes early in the
pl anni ng stages of a project. That was decided in the
Bow Val | ey Naturalists Society v. Canada.

[ Footnote 125: Bow Vall ey

Natural i sts Society v. Canada

(M nister of Canadian Heritage),

[2001] 2 F.C. 461, (C. A) at

para. 17.]

Having said that, the informati on and data
avail able for this EI'S was extensive and

conpr ehensi ve.
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EnCana prepared its EIS in accordance with
the Guidelines for this EIS issued by the Panel

[ Footnote 126: Exhibit 002-117,

Updated EI' S Gui del i nes Concordance

Tabl e]

EnCana has reviewed the recomendati ons and
the concerns of interested parties and addressed them
accordi ngly through responses to Informati on Requests,
t hr ough evi dence at the hearing, and its EPP, its EEMP
and the Reply evidence. The EIS neets the purpose set
out in the CGuidelines for the EIS through its thorough
exam nation of effects, including accunulative
effects, the effects of construction, operation
recl amati on, decomm ssioni ng and abandonnment of the
Project, and evaluating their significance.

[ Footnote 127: Exhibit 001- 005,

Fi nal Quidelines for the

Preparation of the Environnental

| npact Statenent, Section 1.1]

M . Fudge has over 25 years of experience as
an environnmental consultant; his Masters thesis in the
effects of shallow gas drilling in the Mddle Sand
Hlls along tinme ago, and has participated in sonme of
the country's |largest and nost conpl ex environnent al

assessnments. Take a look at his CV, you'll see the

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4106

Sydney Tar Ponds cl ean-up, the Confederation Bridge,
Goose Bay Mlitary Flying, H bernia Ofshore
Devel opnment and Deep Panuke O fshore Devel opnent, all
envi ronnent al i npact assessnents done under the
Canadi an Environnmental Assessnent Act. And this is
what he had to say about this particul ar assessnent:

"Thi s Environmental | npact

Statement (EI'S) is a very thorough

and conprehensi ve assessnent

docunent. Thi s environnent al

i npact assessnent was a uni que

opportunity to assess a proposed

Project with an existing extensive

bi ophysi cal dat abase, and an

opportunity for the study teamto

go into the field and actually

measure the effects of past shall ow

gas devel opnent on the resident

vegetation and wildlife. The

ability to base environnenta

assessnent predictions on real

observed effects (and to not have

to rely on nodelling or other

simlar methods) is very unusual

and provides strong credibility to
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t he assessnment results. Therefore,

M. Chairman, in my opinion, we

have a robust assessnent docunent

supported by extensive field

nmeasur enents and observati ons,

whi ch is unique in ny experience."

[ Footnote 128: Exhibit 002-123,

Package of Slides & Opening

St at ement of EnCana, page 20]

And | refer you back to that experience.

M. Chairman, because the EIS is required by
law to be done early in the planning stage of a
project, detailed fieldwork is rarely available for EA
predictions.

|'ve been at ten Joint Review Panels and |
can attest to that.

What mekes EnCana's EI'S unique is that such
detailed fieldwrk was available and it was used in
t he environnental assessnent, including aspects of the
ecol ogi cal inventory that was done by the Canada
Wl dlife Service, which has been described by
Envi ronment Canada as "extraordinary in its scope and
conpr ehensi veness", [Footnote 129: Environnent
Canada, online: Htp://ww.nb. ec. gc. cal/ nat ure/ whp/ nwa/

suffiel d/ dd0sOd. en. htm ], and by M. Norton, in
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testinony, as a ground-breaking piece of work that is
still used as a fundanental information source.

[ Footnote 130: Hearing Transcript,

Cct ober 22, 2008, page 3068,

lines 16-22]

Further, the D6/ D8 pil ot project provided an
opportunity to directly conpare wildlife and
vegetation conditions in areas that experienced 8 and
16 wells per section drilling. This information
assisted EnCana in directly conparing the effects of
8 and 16 wells per section on the environnent,
resulting in a high degree of confidence for the
productions in the EIS that there are no likely
significant adverse effects caused by this Project.

As pointed out by M. Kansas, for this
Project, there was a luxury of extensive real data and
real experience with simlar developnent in simlar
conditions. [It's unparalleled.

[ Footnote 131: Exhibit 002-123,

Package of Slides & Opening

St at ement of EnCana, page 19]

In addition, as noted by M. Fudge in the
Opening Statenent, this EISis conservative inits
approach and therefore |likely over-predicts the

environnental inpacts of the Project.
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[ Footnote 132: Exhibit 002-123,

Package of Slides & Opening

St at ement of EnCana, page 21]

By using this approach, the conservative
assunptions and inputs used in the EIS are an
ef fective manner of dealing wwth the limted
uncertainty that remains associated with the
envi ronnent al assessnent, and further ensures that the
NVA wi || be protected.

So despite the use of EnCana's use of
extensive real data and conservative approach in the
EIS, interveners still expressed concern over the fact
t hat EnCana had not undertaken extensive studies and
surveys in preparation of its ElIS.

[ Footnote 133: Hearing Transcript,

Cct ober 6, 2008, pages 164, 170-171

and 178-181]

M. Kansas had this to say. He said that we
had a "focused enpirical" approach to its EI'S, and I
quot e:

"By focused, we nean that our study

team al | ocated tine and resources

to what were considered to be the

real issues as identified by

scoping. W intentionally avoi ded
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And

conducting | arge anounts of
ecol ogi cal inventory for the sake
of inventory. The vast majority of
our tinme and resources focused on
under st andi ng past and current
wildlife and vegetation inpacts
associ ated with shall ow gas

devel opnent. This kind of focus
was specifically requested by the
Joint Review Panel in the

Envi ronnment al | npact Statenent
Quidelines for the Project.”

he goes on to say:

"By enpirical, we nean that we used
direct field observations to
support our evidence and i npact
predictions. Direct observations
were franmed by worki ng hypot heses
that related directly to the
specific inpacts of the Project
(i.e., infill drilling, including

| ease and pipeline construction.)
This was aided in large part by the
fact that EnCana has constructed

and operated 1126 wells in the NWA
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since commencing drilling in 1973,

including four sections infilled to

16 wells per section.”

[ Footnote 134: Exhibit 002-123,

Package of Slides & Opening

St at ement of EnCana, pages 21-22]

The information available to EnCana's
scientific teamwas nuch nore than is required to
predict the effects of the Project with great
confi dence, and devel op an inpl enentati on and
mtigation plan including the PDA process with a high
degree of certainty. And finally, the EEVP w |
confirmthat these predictions are accurate and
i npl emrent adapti ve managenent as necessary.

The information fromthe PDAs will feed into
the nonitor and follow ng-up program It will be
utilized by EnCana's adaptive nmanagenent approach and
used to verify the predictions of the Project.

[ Footnote 135: Exhibit 002-110,

Reply to Intervener Subm ssions,

Appendi x B]

Per haps nore inportantly, the information
that will be generated will enhance the Base
Commander's ability to manage and conserve the

wildlife resources in the NWA in accordance with his
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(b)

mandat e under the Regul ati on

During the informal hearing session, the
Panel expressed its appreciation for the information
fromlocals Iike Ms. Kettenbach about what's really
goi ng on on the |and.

[ Footnote 136: Hearing Transcript,

Cct ober 18, 2008, page 2329,

i nes 16-20]

EnCana’'s approach to this EIS and the use of
its PDA process does just that. It |ooks at what is
really going on on the |and.

VEC Sel ection

EnCana al so was criticized for its
met hodol ogy for selecting VECs. Sone interveners
argued that the species included as VECs were
under-incl usive; others argued that EnCana's sel ection
of VECs have been over-inclusive. Such is the life of
t he Proponents in the environnmental assessnment process
in this country.

The question for the Panel, however, is
whet her EnCana's approach is appropriate. Wldlife
VECs were sel ected based on their being resident in
the NWA at sone portion of the year and being either
Federally or Provincially listed |leading to the

del i berate exclusion of certain species. For exanple,
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you heard the G eater Sage G ouse, Sage Thrasher, and
Swift Fox were not considered as VECs because they
were not resident in the NWA or CFB Suffi el d.

Simlarly, although the Yellow Rail and
Pi ping Plover do occur as mgrants in the NWA, they
are not known as resident. In any event, the Yell ow
Rail is a wetland species and woul d be protected by
t he 100-netre wetl and buffer

The Peregrine Falcon also occurs in the NVWA
as a mgrant, but is not known to nest there.
Furthernore, the Peregrine Falcon's ecology is simlar
to the Prairie Falcon, which is a VEC

The Northern Pocket Gopher and Mul e Deer were
not included as VECs because they are not rare, at
ri sk, or susceptible to defined inpacts fromthe
Proj ect.

[ Footnote 137: Hearing Transcript,

Cct ober 14, 2008, pages 1228-1231;

Exhi bit 002-110, Reply to

| nt ervener Subm ssi ons, page 5]

In the end, EnCana chose to eval uate 48 VECs
rather than focus on a smaller nunber of threatened
VECs or a |larger nunber which had watered down the
EIS. Wile this nunber is large, the intent was to

assess potential effects on wildlife as transparently
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and as conprehensively as possible and ensure al
habitat and ecosystem functi ons were consi der ed.
[ Footnote 138: Exhibit 002-110,
Reply to Intervener Subm ssions,
page 4]
M. Collister explained this, and | quote:
"Qur feeling was, as | nentioned,
to be conprehensive and to use ..
all listed provincial or federal
wildlife species as VECs. And that
is consistent with the
recommendati on from SARA as wel | ...
We wanted to be sure that we
consi dered all of the ecosystem
consi derations out there. It
didn't result in any dilution of
assessnment to look at 48. It's a
bi g nunber, | appreciate, but it
didn't result in any dilution.
Rather ... it was sinply nore
conprehensive in ny view"
[ Footnote 139: Hearing Transcript,
Cct ober 14, 2008, pages 1231-1232]
Thi s approach to consider all |isted species

i s recomended in guidance provided by Environnent
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Canada.

[ Foot note 140: Addressing Species

at Ri sk Consi derations under the

Canadi an Environment al Assessnent

Act: A federal policy and

procedures gui de, page 17]

(c) Precautionary Principle, System Tol erance and

Resil i ence

Let ne turn to the precautionary principles
which also got air play at the, the evidentiary
portion of the hearing and there's been considerable
mention of it by the Coalition and the DND and
Envi ronment Canada. And reference was nmade primarily
to the requirenents as noted in the Environnental
| npact St atenent Cuidelines.

[ Footnote 141: Exhibit 001- 005,

Fi nal Guidelines for the

Preparation of the Environnental

| npact Statenent, page 5]

I n applying the precautionary approach, the
Panel required the Proponent to do the follow ng, and
that is to:

"... denonstrate that the proposed

actions are examned in a careful

and precautionary manner in order
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to ensure that they do not cause

serious or irreversible damage to

t he environnent, especially with

respect to environnmental functions

and integrity, considering system

tol erance and resilience, and wll

not interfere wwth the conservation

of wildlife in a protected area.™

And l et nme say a few words about that. EnCana

exam ned the project and its cunul ative effects in the
context of that direction. Recommended mtigation
neasures were designed to ensure negligible or
insignificant effects on ecosystemintegrity and
function, including reclamation approaches to enhance
native vegetation recovery. Field studies
denonstrated resilience of VECs within this system
For exanple, Sprague's Pipit point count densities
were as high or higher in the Mlitary Training Area
as they were in the NWA, [ Footnote 142: Hearing
Transcript, Cctober 25, 2008, page 3839, lines 11-20],
in spite of digitized di sturbance bei ng approxi mately
three tinmes higher in the MTA. In fact, Sprague's
Pipit point count densities did not appear to be
affected until digitized footprint in the NTA

approached 31 percent of their habitat.
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C.

[ Footnote 143: Exhibit 002-013,

El S, Volune 3, pages 5-14]

The existing footprint in the NWA by
conparison ranges to 1.3 to 2.3 percent and the
additive footprint fromthis Project to the NWMAis
| ess than 0.5 percent.

It is clear that native prairie and its
wildlife possess strategies to assimlate even high
| evel s of native prairie disturbance, |et alone the
very small footprint associated with this Project.
This type of resilience, M. Chairman, is just not
surprising in light of the evolution of these species
and this prairie, in the face of known and extensive
effects fromnatural disturbances such as grazing from
bi son, fromfire, and fromdrought. This is a very
resilient environnent.

[ Footnote 144: Exhibit 002-110,

Reply to Intervener Subm ssions,

pages 7- 8]

EnCana’' s assessnment, mitigation, nonitoring
plans, and its commtnent to piloting the PDA process
at the first stage of the Project all denonstrate
conpliance wth the Precautionary Principle.

Experi nental Design and Statistical Analysis

Let ne briefly discuss the, the issue of
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experinmental design and statistical analysis. The
Governnment of Canada and the Coalition have criticized
EnCana's EI'S sanpling sizes and the concl usions
reached fromthe experinental results and for failing
to conduct statistical analysis, including ordination
and power anal ysis.

[ Footnote 145: DND: Exhi bit

003-012, Witten Subm ssion Fornma

Hearing 003, pages 74-78;

Envi ronnment Canada: Exhi bit

003-012, Witten Subm ssion Fornma

Hearing 003, points 39, 40 and 49;

Coal i tion: Exhibit 006-017, Witten

Subm ssi on Formal Hearing 004A,

Witten Subm ssion, pages 8, 10,

12, 20 and Tab 4, pages 12, 15, 16,

20]

First, let me be clear, EnCana used
accept abl e experinental design in the EIS. It's
consi stent with Environnmental |npact Assessnent in
this country today. Stratified random sel ection of
sanpling | ocations was done for nost of the wildlife
and vegetation field studies, especially those that
directly tested effects of 8 versus 16 wells per

secti on.
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[ Footnote 146: Exhibit 002-110,

Reply to Intervener Subm ssions,

page 16]

And M. Kansas expl ai ned that:

"I would like to reiterate again

that we sanpled areas that were

infilled to 16. W didn't guess.

We didn't put buffers down. W

sanpled them They were drilled

from[8] to 16 wells per section.”

[ Footnote 147: Hearing Transcript,

Cct ober 9, 2008, page 878,

lines 6-10]

Can he be any cl earer?

Second, the EI'S Guidelines do not require
EnCana to conduct any specific statistical analysis.
The CGuidelines speak in terns of probability,
reliability, and certainty; going into the field,
doi ng sanpling, mnaking decisions on that basis,
provide a high degree of probability, reliability, and
certainty.

[ Footnote 148: Exhibit 001- 005,

Fi nal Quidelines for the

Preparation of the Environnental

| npact Statenent, pages 6 and 36]
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EnCana did just that. Their evidence is
reliable, and credible. They used appropriate
statistical tests to conpare effects of 8 versus
16 wells per section on birds and vegetation integrity
in a variety of sanpling conditions. |In determning
significance, EnCana's exports -- experts did so in
ight of numerous factors, including statistical
significance of field studies and M. Canvas -- Kansas
had this to say:

"[1]t"s been really frustrating
goi ng to hearings because you're
guessi ng based on a nodel, you're
maki ng assunptions. What ... Doug
and | tried to do with this is take
a different approach. W knew
there were 16 wells per section
already drilled in the NVA. It was
a ... great possibility for us to
goin and ... actually | ook at the
change between 8 and 16. W tried
our best to control variables and

come up wth sonme feelings
about how t hese ani mal s respond.
And as it turned out ... in our

pr of essi onal opinion, the effects
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were mnimal."

[ Footnote 149: Hearing Transcript,

Cct ober 9, 2008, pages 803-804]

He goes on to say this about statistical

signi ficance:

“I think it's ... really inportant

to distinguish differences between

statistical significance,

ecol ogi cal significance, or

bi ol ogi cal significance and

envi ronnment al i npact significance.

Those are three quasi-rel ated

things... [They] can even be

considered to be distinct. As a

professional on this Project, | was

hired to assess the significance of

this Project, the increnental

signi ficance and the cunul ative

signi ficance of the residual

envi ronnental inpacts of the

Project. To do that, | relied on,

in nmy particular area of expertise
fromny Val ued Ecosystem

Conponents, | relied on a nunber of

factors with statistica
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signi fi cance being one snall

el ement of those factors. Sone of
t hose factors included nmeasured
magni t ude t hrough footprint
measurenents, a rating criteria,
standard rating criteria used by
any environnental inpact
practitioner who does El As, such as
magni tude, duration, direction,

probability, etc."

THE COURT REPORTER: M . Denstedt, can you pl esae

sl ow down for ne.

MR. DENSTEDT: Sorry.

THE COURT REPORTER: "Arating criteria.”

MR. DENSTEDT:
“... arating criteria, standard
rating criteria used by any
envi ronnent al i npact practitioner
who does EI A, nmagni tude, duration,
direction, probability.
| nportantly, the recovery, the
reversibility of the ... inpact, as
well as ... articles from anal ogue
studi es that were done that

hel ped informny ability to call
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t he i npact significant or

insignificant. So statistical

significance is but one el enent and

it's not necessary to ... have

P-val ues, you know, working the way

you want themto, to come up with

an inpact significance rating.

Now, ecol ogi cal significance is al

about the long-term sustainability

of ecol ogi cal processes and the

speci es and conposition and

structure of habitats and species

t hat occur in the area and

that's what we focused on ... |

think we need to all be cautious of

m xi ng those."

[ Foot note 150: Hearing Transcript,

Cct ober 8, 2008, page 679, line 23

to page 681, line 9]

In spite of the fact that both the Coalition
and the Governnment of Canada criticized EnCana's | ack
of power analysis in the EIS, various studies relied
upon by the Coalition and the Governnent of Canada,
such as the Linnen (2006), [Footnote 151: Exhibit

003-040, Effects of Mninmal D sturbance Shal | ow Gas
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Activity on Grassland Birds, by C Linnen, 2006],

M. Smth's reports, Dr. Row and's reports, [Footnote
152: Exhibit O003A-029, Ecosystem I npacts of

Hi storical Shallow Gas Wlls within the CFB Suffield

National WIldlife Area], did not have power analysis

conducted and were not peer-revi ewed.

In terns of experinental design, it is
inportant to know that a natural environnment nmakes
"true" experinental design alnost inpossible because
there are too many variabl es that cannot be controlled
for, such as fire and precipitation. Dr. Row and
agreed that for analysis to be neaningful, the
experinmental design is inportant and one needs to be
able to control for the various variables.

[ Footnote 153: Hearing Transcript,

Cct ober 23, 2008, page 3177, line

21 to page 3178, line 3]

And | wal ked her through that in
cross-exam nation. Since an environmental assessnent
is conducted in a natural environnent, statistical
analysis is just one tool, and a tool that does not
tell you what you need to know. A statistically
significant difference is just that; it's a
difference. Statistical significance does not equal

bi ol ogi cal or environnmental significance. Whether the
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difference is inportant requires anal ysis by conpetent
bi ol ogists famliar with the species that m ght be
i npacted. That's what EnCana di d.

[ Footnote 154: Hearing Transcri pt

Cct ober 8, 2008, page 679, line 23

to page 680, line 9]

Let ne turn briefly to public consultation.

PART FI VE - PUBLI C CONSULTATI ON

Seeki ng public and stakehol der input, as you
heard from EnCana, is a core principle of their
approach. And it is a requisite conponent of CEAA
envi ronnent al assessnent and the ERCB s process under
Directive 56. EnCana initiated its public
consul tation in Cctober 2005.

Si nce then, EnCana has ensured stakehol ders,

i ncl udi ng menbers of the public, received up-to-date
information on the Project and had an opportunity to
respond and provide input into the process.

When concerns did arise EnCana worked hard to
resol ve those concerns through a coll aborative and
consul tative approach. | think this is best evidenced
by EnCana's dealings with the Siksika First Nation, a
group which has largely been ignored in respect of CFB
Suffield. As you may recall, M. Chairman, the

Si ksi ka opposed this Project in 2007 and gave a
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witten notice to the Panel of its opposition.

[ Footnote 155: Exhibit 005-029,

Comment on EIS - 007]

EnCana worked with the Siksika to ensure
their concerns were addressed. The Siksika |ater
informed this Panel that they had reached an agreenent
wi th EnCana that addressed its concerns about the
Project and that it was formally withdrawing its
opposition to the Project.

[ Footnote 156: Exhibit 005-052,

Letter regarding an agreenent

bet ween t he Siksika Nation and

EnCana]

One such concern was involved -- was resol ved
by the inclusion of the Siksika into the PDA process.
The Siksika's involvenent will allowit to provide
meani ngful input into the Project through the PDA
process, particularly the siting of Project |ocations
in order to avoid any inpact to historical and
envi ronnental resources that are of inportance to the
Si ksi ka.

M. Chairman, it's a great exanple of
successful consultation where reasonabl e parties neet
and resolve their differences. A concern was raised,

it was dealt with in a coll aborative fashion
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nodi fications were made to the Project and the PDA
process to ensure the concern was alleviated and the
Project is better for it. That's howit's supposed to
wor K.

Interestingly, with respect to the Governnent
of Canada's consultation with the Siksika regarding
designated critical habitat for rare plants,

M. Duncan admtted that the consultation process only
began after EnCana al erted the governnent that the
Si ksi ka shoul d be a part of the consultation process.

[ Footnote 157: Hearing Transcri pt

Cct ober 22, 2008, page 3105,

line 24 to page 3106, |ine 10]

So if you're conparing and contrasting
consultation in respect of projects and what's
required in open and fair conmunication, | suggest

t hat as an exanpl e.

PART SI X - | SSUES

| nt roducti on

Let ne turn to the specific issues and there
are -- in three general categories:

(1) General issues;

(i1) Operational issues; and

(iii) Environmental issues.

And al t hough sone of these issues were raised
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B

(a)

and di scussed at the hearing, | would like to rem nd

t he Panel that the discussion of these, these issues,

in EnCana's view, did not in any neani ngful way

chall enge the validity or credibility of the Project

or the concl usions reached by EnCana's scientists.
M. Chairman, | propose to deal with these

i ssues by first summari zing the concerns that have

been raised and then briefly discussing why the

concern i s not applicable or has been addressed by

EnCana.

CGeneral |ssues

| nt ervener Recommendati ons

Let me deal first with the recommendati ons
because | can deal with that relatively expediently.
Hundr eds of reconmendati ons have been provided by the
Government of Canada and the Coalition, and EnCana
responded to those recommendations in its Reply
evi dence.

[ Footnote 158: Exhibit 002-110,

Reply to Intervener Subm ssions,

Appendi x B]

And I'd sinply refer you to those -- that
response for EnCana's position on the various
recommendati ons instead of taking the Panel's tinme up

t hi s norni ng.
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(b)

But let ne give you a very sinple test to
eval uate the various reconmmendati ons or conditions put
forward. You nust ask yourselves this question: |Is
the recommendations required to ensure that this
Project is in the public interest and not likely to
cause a significant adverse environnental effect?
That's the question you nust ask yourself in respect
of every recommendation that gets made. If the
reconmendat i on does not pass that test, it should not
be included in your report unless it is to guide
future actions by governments or regulators. That's
the test you should apply.

Rel ati onshi p Between DND and EnCana

There was a great deal of discussion at the
hearing about the relationship and | evel of trust
bet ween EnCana and the Departnent of National Defence.
M. Protti's response to M. Musseau was that things
had worked extrenmely well for 25 years and that
there's a |l ot of consensus and trust today, as well as
cooperati on between the parties to do the right thing
for the environnent.

[ Footnote 159: Hearing Transcript,

Cct ober 17, 2008, page 2118,

lines 16-19]

He noted the relationship is getting better each
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year and that EnCana is commtted to working with the
DND.

[ Footnote 160: Hearing Transcript,

Cct ober 17, 2008, page 2118, lines

16-19; page 2119, line 25 to page

2120, line 4]

When asked a simlar question, the Base
Commander stated that the relationship is very broad
and deep.

[ Footnote 161: Hearing Transcript,

Cct ober 21, 2008, page 2846,

lines 3-8]

He noted that although there are issues that
will need to be dealt with, he suspects that if the
parties can sit down and make it work, they wll.

[ Footnote 162: Hearing Transcript,

Oct obeer 21, 2008, page 2847,

line 7]

On the scientific side you heard in the
rebuttal by Dr. Wl ker, he think's he's about two
beers away fromresolving the reclamation issues with
his counterparts on the other side.

M. Chairman, | think it's inportant that you
note that although there have been bunps in the road,

the parties are commtted to working out these issues.
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(c)

Your Panel report should build on and nurture this
growi ng cooperation anong the parties by giving the
parties a framework within which the Project can
proceed in an environnental ly acceptable and efficient
manner .

Let me turn to the NWA managenent pl an.
NWA Managenent Pl an

The need for a managenent plan for the NWA
was a recurring thene. And although EnCana has not
been consulted with respect to this plan, EnCana woul d
like to be, and they have said that in testinony, and
hopes the DND wi Il engage all stakeholders in the NWA
(EnCana, the PFRA, researchers, and the Siksika) in
di scussi ons regardi ng the content on the managenent of
the NWA. EnCana believes the plan can and shoul d be
devel oped concurrently with the Project. The PDAs and
the EEMP will help informthe devel opnent and
refinement of that plan and provide the best possible
informati on, on EnCana's dine, by the way, upon which
the wildlife conservation goals of the plan can be
fulfilled. Again, cooperation and coordination are
t he bedrock of good deci sions.

EnCana proposed that DND be invol ved
t hroughout the PDA process and be a part of the EEMP

Advi sory Conmttee. EnCana believes that will provide
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C.

(a)

val uable information to the DND to i ncorporate and
consi der in the devel opnent and execution of an NWA
managenent pl an.

Qper ational Issues

So let ne go on to operational issues. And
the first one | would like to deal with is EnCana's
track record, which becane an issue at the hearing.
Conpl i ance and EnCana's Track Record

DND filed evidence identifying EnCana's
"conpliance" issues at CFB Suffield, nanely issues
with trail managenent, trail degradation, non-native
speci es i nvasion and fragnentati on.

[ Footnote 163: Exhibit 003-012,

Witten Subm ssion Formal Hearing

003, page 95]

Simlarly, the Coalition noted that certain
wel | sites required renedial action and that eroding
soils were found on wellsites, pipelines and access
roads.

[ Footnote 164: Exhibit 006-017,

Witten Subm ssion Formal Hearing

004A, Tab 4, page 14]

So let ne deal with those things.
Specifically, in regard to DND s suppl enent al

subm ssion regardi ng EnCana's conpliance history,
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[ Foot note 165: Exhibit 003-019, Supplenental Witten
Subm ssion Formal Hearing 003, Section Il], EnCana
reviewed the incidents and visited every single site
in DND s subm ssion, and noted that none of them
resulted in environnmental degradation follow ng
cleanup. In its Reply evidence, EnCana noted that the
i ncidents and phot ographs were taken by DND during the
construction process before final cleanup had been
conducted and you heard me cross-exam ne the
Departnent of National Defence on that. EnCana has
provi ded the Panel with recent photographs of the
sites in which DND expressed concern and it is clear
that those sites, just one season |later, are recovered
or recovering.

[ Footnote 166: Exhibit 002-110,

Reply to Intervener Subm ssions,

Appendi x M

In addition, in response to DND s inspection
of the Koomati area, EnCana notes that DND s
i nspection or audit or study, or whatever you want to
call it, was conducted partway through EnCana's
drilling program and thus was i nappropriate and
m sl eading i n assessing the effectiveness of EnCana's
practi ces.

[ Footnote 167: Exhibit 002-110,
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Reply to Intervener Subm ssions,
page 112]

On rebuttal, M. Heese -- you heard M. Heese

speak -- indicated that he found parts of it to be
unfair. Well, those are the neasured words of a young
man who has a lot of credibility, sir. | would have
characterized it sonewhat differently -- particularly

that a location could fail for having a single
depression or rut less than one centinetre in depth.
Does that nake any sense?

[ Footnote 168: Hearing Transcript,

Cct ober 25, page 3962, line 5 to

page 3964, |ine 9]

Over its 30-year history at CFB Suffield,
EnCana has been commended many tinmes by SEAC for its
good practices. As noted in the SEAC Annual GCeneral
M nutes from 1998, and | quote:

"The Chairperson ...

And that's the Base Conmander:

" especi ally passed on his
appreciation to AEC for their
consci enti ous stewardship of their
environnental activity, for their
responsi bl e access control and for

t heir coordination and cooperation
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in all Base activities."
[ Footnote 169: Exhibit 002-129,
Bi nder contai ni ng Undertaki ngs from
Cct ober 10, 2008, tab 10, page 4]
In 1988:
"Dr. Edwards stated that in spite
of the extrene conditions
encountered, i.e. no noisture
accunul ation, no rain, high
tenperatures, and w nd, there has
been no danage in the Sand Hills.
He was extrenely pleased to see
that AEC s environnmental efforts
over the years have paid obvious
di vidends. The stabilization
efforts on the verges of Munted
Rifl es Road and at the neter
station along that road have been
good. The key well at 16-14-19-3
continues to | ook good. He
congratul ated AEC on their
conti nued good work in this area.”
[ Footnote 170: Exhibit 002-129,
Bi nder contai ni ng undertaki ngs from

Cct ober 10, 2008, Tab 14, 1988 AGQV
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(b)

M nut es, page 6]
Dr. Edwards was the Canadian WIldlife Service

representative on SEAC

M. Chairman, if you don't believe nme, read
the m nutes. Go back and read the m nutes.

EnCana acknow edges that its not perfect,
t hat occasional issues have occurred in the past on
CFB Suffield, but it's commtted to continually evol ve
its practice and get better. And those issues,
M. Chairman, are the exception, not the rule. The
overwhel m ng evidence in front of this Panel is that
operations have been conducted with care and
diligence. Again, read the m nutes of the SEAC
nmeetings. Listen to the words of M. Heese.

[ Footnote 171: Hearing Transcript,

Cct ober 17, 2008, page 2141, lines

9-16; Exhibit 002-110, Reply to

| nt ervener Subm ssi ons, page 104]
Access

In respect of access trails, M. Heese
expl ained that EnCana is in the mdst of a project to
optim ze existing access within the NWA. EnCana
intends to work with the Mlitary on the devel opnent
of an access trail map. |[Footnote 172: Hearing

Transcript, Cctober 14, 2008, page 1299], and the
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devel opnent of the map will continue to proceed
regardl ess of the outcone of the hearing.

[ Footnote 173: Hearing Transcript,

Cct ober 14, 2008, pages 1297-1298]

So win, lose or draw, EnCana will proceed with
t hat access managenent plan. EnCana does note that
the information fromthe PDA process woul d be useful
in optimzing the existing trail network, [Footnote
174: Hearing Transcript, Cctober 14, 2008, page
1298], as EnCana is proposing to review the whol e
trail systemin each battery and elim nate redundant
trails.

[ Footnote 175: Hearing Transcript,

Cct ober 6, 2008, page 150,

lines 10-17]

Wth respect to devel opi ng an access
managenent plan that would outline mtigation,
nmonitoring and reporting and enforcenment, EnCana
bel i eves that the best approach woul d be through
conti nued consul tati on anong EnCana, DND and SEAC to
further build relationshi ps and understand
expect ati ons.

[ Footnote 176: Hearing Transcript,

Cct ober 14, 2008, page 1303]

That's not an unreasonabl e approach to take,
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(¢)

sir.
Traffic

Bot h Departnent of National Defence and
Envi ronment Canada expressed concerns over the
anticipated increase in traffic if the Project's
approved. Specifically, DND has suggested that the
Project will result in significant additional traffic
on the Base and this will inpact Base operations in
several ways.

[ Footnote 177: Exhibit 003-012,

Witten Subm ssion Formal Hearing

003, page 56]

Envi ronment Canada expressed concern that the
Project would increase traffic in both the NWA and
t hr oughout the regi on and have a negative cunul ative
effect.

[ Footnote 178: Exhibit 003-012,

Witten Subm ssion Formal Hearing

003, page 186]

EnCana took those concerns seriously and in
response conducted a detailed traffic anal ysis.

[ Footnote 179: Exhibit 002-110,

Reply to Intervener Subm ssions,

page 108]

Results of the analysis confirmEnCana's
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position that the operation of the wells will result
inonly a small increase in traffic in the NWA
conpared to the current traffic volume. And no net
increase in traffic in the region. Wlls are visited
once a nonth for the first year and approxi mately two
to five tinmes per year for the life of the well.

[ Footnote 180: Hearing Transcript,

Cct ober 8, 2008, page 739, lines

23-24]

The traffic is low M. Collister noted that
even if a grassland bird chose to nest near an access
trail during Project operations this mght only result
in one disturbance to its nesting cycle. And he said
this is not enough di sturbance to cause the bird to
abandon its nest or result in any significant inpact.

[ Footnote 181: Hearing Transcript,

Cct ober 8, 2008, page 740, lines

13- 21]

The small increase in traffic in the NMAis
due in part to fewer vehicles and trips being required
to construct, conplete and operate wells, conpared to
historic | evel s because of changes in the regulatory
reginme as well as advances in technology. And that
all can be found in the evidence.

[ Foot note 182: Hearing
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D

(a)

A

Transcript, Cctober 9, 2008,

page 779, lines 20-22]

EnCana has cal cul ated that the operations
phase of the Project will result in an extra
0.9 vehicles per day on average in the NWA.  Less than
one vehicle per day. During construction, although
traffic wll be greater, it is inportant to renmenber
that it wll be conducted during the dormant season
and wi nter nonths when nost wildlife species are not
present in the NWA
Envi ronnment al | ssues

So let ne nove on to the environnmental issues
that are specific to the Project. And I'll start with
t he Natural Resources Canada.
Response to Natural Resources Canada

So, first of all, EnCana stands by its
conclusion that the Project will have an insignificant
effect on soils and a negligible effect on groundwater
and surface water.

[ Footnote 183: Exhibit 002-013,

ElI'S, Volume 3, Section 2; Exhibit

002- 015, EI'S, Volume 4, Sections

2.8.1 and 3.8. 2]
Soi l's

A nunber of statenents and recommendati ons by
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Nat ural Resources Canada (NRCan) in its Qpening
Statenent regarding soils are inaccurate and they are
groundl ess. NRCan stated that EnCana needs a risk
rati ng net hodol ogy for soils.

[ Footnote 184: Hearing Transcript,

Cct ober 21, 2008, page 2758,

i nes 20-21]

In fact, M. MNeil explained EnCana's soi
risk ratings to the Governnent of Canada's |awyer
during the hearing.

[ Footnote 185: Hearing Transcript,

Cct ober 8, 2008, pages 665-666]

Furthernore, the soil section in the EI S
provi des six references on which the risk ratings were
devel oped and discussed in Information Request
responses.

[ Footnote 186: Exhibit 002-013,

El'S, Volunme 3, Section 2.6]

NRCan al so asserted that EnCana's EI'S did not
provi de a description of the slopes in the LSA or RSA
[ Footnote 187: Hearing Transcript,

Cct ober 21, 2008, pge 2767, lines

11-13]

This assertion is al so unfounded. This

information can be found in the soil survey discussion
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in the EIS.

[ Footnote 188: Exhibit 002-013,

El S, Volune 3]

I n addition, NRCan recommended that EnCana
include risk of soil conpaction and soil instability
toits soils risk assessnent.

[ Footnote 189: Exhibit 003-031:

Gover nment of Canada - Opening

Statenent, Natural Resources Canada

Presentati on, page 7]

EnCana has al ready thoroughly considered
t hese i ssues and devel oped appropriate mtigation
nmeasures in its EIS, EPP and in the Rangel and
Functionality Assessnent which was proposed by
Dr. \al ker.

[ Footnote 190: Exhibit 002-013,

El S, Volune 3, pages 2-4, 2-5, 2-8,

2-16 to 2-21, 2-30, 2-27, 2-30,

2-38 and 2-39; Exhibit 002-010,

ElIS, Volune 1, Appendix H,

s.H 2.2.]

[ Footnote 191: Exhibit 002-077,

EPP, pages 2-8 to 2-10, 3-30, 3-33

and 7-8]

[ Footnote 192: Exhibit 002-110,
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Reply to Intervener Subm ssions,
appendi x K, page k-11]

NRCan recommended a requirenment for

nmonitoring of soil instability.

[ Footnote 193: Hearing Transcript,

Cct ober 21, 2008, page 2763, lines

9- 10]

EnCana has indicated that planning of
wel | sites and access roads will include consideration
of soil and topographic conditions to avoid drai nage

courses, steep slope areas, active dunes, wetl ands,
and ot her sensitive |landscapes. And that's all in
Exhi bit 002-013.

[ Footnote 194: Exhibit 002-013,
EIS, Volume 3, Section 2.8.1]

The sel ection of routes for access and

pi pelines to avoid steep, steep slopes and erosions

w il be

t he PDA.

dictated by the constructibility assessnent in

[ Footnote 195: Hearing Transcript,
Cct ober 8, 2008, page 524, |lines
2- 5]

EnCana w Il al so respect a 100-netre setback

fromthe slope break of the South Saskatchewan River.

[ Footnote 196: Hearing Transcript,
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Cct ober 8, 2008, pages 667-668]

This follows, and exceeds, the requirenents
as set out by Al berta Sustainabl e Resource Devel opnent
("ASRD') in its Quidelines for permanent non-seasonal
wat er cour ses and i mmedi ate tributaries.

[ Footnote 197: ASRD, Industry

Directive 2002-01, Sl ope and Break

Set back Gui del i nes (Decenber 2002);

Hearing Transcript, October 21,

2008, pages 2770-2771]

By avoi ding the South Saskat chewan Ri ver area
and steep slopes, EnCana will not construct or operate
any wells in unstable areas. EnCana's avoi dance
approach al so makes it unnecessary to investigate
active or historical slides as suggested by NRCan.

[ Footnote 198: Hearing Transcript,

Cct ober 21, 2008, page 2767, lines

20- 24]

Furt hernore, when NRCan raised the issue of
soil slunping for the Project, [Footnote 199:

Exhi bit 003-031: Governnent of Canada - Qpening
Statenment, Natural Resources Canada Presentation
page 15], M. Heese testified he has no know edge of
any incident where drilling led to slunping or, or it

was a possible contributor.
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B

[ Foot note 200: Hearing Transcript,

Cct ober 15, 2008, page 1516, lines

17-19]

Coupled with the fact that EnCana has never
had an issue after drilling nore than 9,000 wells at
CFB Suffield is telling.

Let me turn to water use.

Wat er use

Many of NRCan's concerns regardi ng water use
are al so unfounded. NRCan stated that the main water
sources for the Project are dugouts, licensed wells
and spring-fed dugouts. That's just w ong.

[ Footnote 201: Hearing Transcript,

Cct ober 21, 2008, page 2782,

i nes 19-22]

On the contrary, EnCana's evidence clearly
states that EnCana has incorporated a three-source
approach to their water use to mnimze the Project
footprint: The South Saskatchewan River, the Cty of
Medi ci ne Hat, and |icensed groundwater wells and
dugout s.

[ Footnote 202: Exhibit 002-010,

ElIS, Volune 1, Section 2.8.4, page

2-45; Hearing Transcript,

Cct ober 8, 2008, pages 650-661]
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EnCana w Il use the appropriate source
nearest to where an activity is located to conserve
fuel and mnimze traffic.

[ Footnote 203: Hearing Transcript,

Cct ober 8, 2008, pages 651,

lines 2-6]

In addition to this, NRCan clains that
aqui fers are over-allocated.

[ Foot note 204: Hearing Transcript,

Cct ober 21, 2008, page 2789,

line 18]

This is incorrect because NRCan failed to
consi der the portion of water utilized by the Project
from non-aqui fer sources such as the South
Saskat chewan River and the Gty of Medicine Hat.

In response to questions fromthe CGovernnent
of Canada, M. Fudge di scussed the reasons why the
concl usion was reached in the EIS that there will be
negligible inpacts as a result of water use by EnCana.

First, M. Fudge noted that groundwater
wi t hdrawal won't change significantly fromwhat is
currently being w thdrawn because EnCana w || be
constructing a relatively simlar nunber of wells in
the NWA as they currently do throughout CFB Suffield.

So there is not likely to be any net increase in
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groundwat er use.

[ Foot note 205: Hearing Transcript,

Cct ober 8, 2008, page 653,

i nes 4-12]

Second, regarding the South Saskatchewan
River, M. Fudge noted that the water is proposed to
be w thdrawn during the winter period when water
wi thdrawal s from ot her sources are at their very
| owest .

[ Foot note 206: Hearing Transcript,

Cct ober 8, 2008, page 653,

i nes 13-25]

M. Fudge al so correctly pointed out that
NRCan, in its supplenental subm ssion to the Panel
[ Foot note 207: Exhibit 003-019, Supplenental Witten
Subm ssi on Formal Hearing 003, NRCan, Page 34],
concl uded that the proposed Project wll |ikely have
relatively small negative environnental inpacts on
groundwat er quantity and quality.

[ Footnote 208: Hearing Transcript,

Cct ober 8, 2008, page 656, line 25

to page 658, |ine 20]

However, based on the Opening Statenent by
NRCan, EnCana understands that NRCan has shifted its

position since filing its supplenmental subm ssion on
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June 27th. The basis of that shift, quite frankly,
remai ns a conplete nystery. There's been no
significant changes to the Project. But NRCan is now
concerned that activities associated with
construction, operation, and deconm ssioning of the
Project may now have a potential effect on quantity
and quality of groundwater.

[ Footnote 209: Exhibit 003-031,

Gover nment of Canada - Opening

Statement, Natural Resources Canada

Presentati on, page 20]

In short, based on M. Fudge's evidence, and
that of the LandWse report, all of which is in the
evi dence, the evidence denonstrates that there will in
fact be no water deficit, that the wells that are
proposed to be used draw on a very good aquifer
Those wells recover very well; they do not have
decreasi ng water |evels.

[ Foot note 210: Hearing Transcript,

Cct ober 25, 2008, page 3981, |line

24 to page 3982, line 4]

EnCana does not agree with NRCan's
recommendati ons but has agreed in principle with the
overal | recommendati ons regardi ng groundwat er

nonitoring that are described on pages 111 to 113 in
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(b)

t he LandW se 2008 report.

[ Footnote 211: Exhibit 003A-031

Ref erences to Responses to

I nformati on Requests, Tab G
Response to Wosaree

So let ne nove on to M. Wosaree who is the
Panel's expert in respect of vegetation and
reclamation. M. Wosaree, the Panel's third party
expert, provided testinony and hel pful observations to
t he Panel based on his professional grassland
experience. M. Wosaree was, in EnCana's view, an
extrenmely credi ble wtness and provi ded inforned,
i ndependent recomendati ons.

At the hearing M. Wosaree testified that
EnCana provi ded enough information to properly
mtigate future inpacts fromthe Project noting that
some mtigation neasures will be devel oped al ong the
way .

[ Footnote 212: Hearing Transcript,

Cct ober 25, 2008, page 3823, lines

23- 25]

M. Wosaree al so disagreed with Dr. Duncan's
assertion that adaptive managenent is a "snoke
screen", [Footnote 213: Hearing Transcript, october

24, page 3681, lines 5-8], noting that adaptive
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(c)

managenent does, in fact, have its positive benefits.

[ Footnote 214: Hearing Transcript,

Cct ober 25, 2008, page 3818, lines

13- 18]

M. Wosaree also stated that he did not see
the value in nodelling because it is based on what you
put into the nodel, [Footnote 215: Hearing
Transcript, Cctober 25, 2008, page 3818, lines 13-18],
and observed that the PDA is a type of pre-adaptive
managenent and is justifiable.

[ Footnote 216: Hearing Transcript,

Cct ober 25, 2008, page 3818, lines

12- 14]

Qovi ously, EnCana agrees with those
st at enent s.

Response to Wi dden

Let ne respond to Dr. Wi dden's evidence.

Dr. Wi dden's evidence at the hearing appeared to be
based on subm ssions and evidence that were filed
prior to his Wldlife Report No. 2 (August 2008).

[ Footnote 217: Exhibit 009- 006,

Report No. 2, Wldlife

Revi ew Whi dden Envi ronnental Ltd. ]

Al t hough Dr. Whi dden stated under

cross-exam nati on by the Governnent of Canada that the
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majority of his recommendations are still valid,

[ Foot note 218: Hearing Transcript, Cctober 25, 2008,
page 3841, line 23 to page 3842, line 7], quite
frankly, it was confusing what Dr. \Widden believed.
In particular, he agreed under cross-exam nation by
nyself that if he had reviewed all the evidence, it
woul d have influenced his recommendati ons.

[ Footnote 219: Hearing Transcript,

Cct ober 25, 2008, page 3866

[ines 1-12]

He specifically agreed that fragnentation had
been addressed by EnCana with EnCana's counsel and
sai d the opposite under cross-exam nation wth the
Gover nment of Canada's counsel .

[ Foot note 220: Hearing Transcript,

Cct ober 25, 2008, page 3848, |ine

21 to page 3849, line 13; Hearing

Transcript, Cctober 25, 2008, page

3865, lines 15-20]

Dr. Wi dden appeared to | ack an understandi ng
of the details of the EIS, its Reply evidence and
testinony. He did not appear to have infornmed hinself
of recent material on the record and gave anbi guous
responses to Board staff's questions that included

such things as "in part", and he would have to think
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(d)

about that and didn't understand what the question
was.

M. Chairman, the recomrendati ons reached by
Dr. Wi dden are only as good as the information upon
whi ch they are based. And | woul d suggest that
Dr. Wi dden's recomendations are of |little use to the
Panel given his testinony at the hearing.

Sinply contrast Dr. \Widden's response with
those of M. Wosaree's and cone to your own
conclusions on the reliability of that evidence.
Native Prairie Integrity

Let ne nove on to native prairie integrity as
one of the key issues at the hearing. Inits
subm ssi on, the CGovernnment of Canada all eges that
EnCana failed to describe and assess the inpacts of
the Project on vegetation and submtted research that
it clainms indicates that species-level differences
along with bare ground litter and range heal th persi st
for many years.

[ Footnote 221: Exhibit 003-012,

Witten Subm ssion Formal Hearing

003, pages 45-55]

They expressed concern about the increase in
bare ground and exotic species that are likely to

increase and will establish anywhere where bare ground
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exi sts.

The

[ Footnote 222: Exhibit 003-012,
Witten Subm ssion Formal Hearing
003, pages 26, 59, 60-63, 100 and
187]

Coal ition expressed simlar concerns.
[ Footnote 223: Exhibit 006-017,
Witten Subm ssion Formal Hearing
004A, Tab 4, pages 4, 8, 12, 19]

In its subm ssion, the Departnent of National

Defence relied on both M. Smth's and Dr. Henderson's

assessnment of the spread of Crested Weatgrass into

native prairie.

[ Footnote 224: Exhibit 003-012,
Witten Subm ssion Formal Hearing
003, page 47]

And Dr. Wal ker rightly pointed out that sone

of the key assunptions on which those reports were

based are not right.

[ Foot note 225: Hearing Transcript,
Cct ober 15, 2008, pages 1528-1529;
Hearing Transcript, Cctober 8,
2008, pages 745-746]

For exanple, both reports are based entirely

on the assunption that the right-of-way for ol der
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pi pelines was 2.44 netres wide, the width of a seed
drill, [Footnote 226: Exhibit 003C 006, Response to
I nformati on Requests, Reference - IR 100 - Henderson
2008, page 1], in their view, when in reality the
standard right-of-way at that tinme would have been at
| east 20 netres with primarily broadcast seedi ng used
as testified to by Dr. Wal ker. And here's what he
sai d:

"It's not possible to put a

pi peline in, either trenching or

ripping, in that kind of a distance

wi t hout di sturbing outside that

area. It would be far nore typica

to go way outside that area. In

fact, in that era, there were no

Qui delines for the edge of a

pi peline right-of-way. They could

go wherever they wanted and

generally they did. It wasn't

until about 1990 when | worked on

t he TransCanada pipeline in the

Geat Sand Hills that we actually

assi gned a boundary for

construction and edge of

right-of-way. And so they would
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have spread out all over the place.
And so what we're | ooking at

is, is old plants that have

persisted over the duration of tine

and probably we're | ooking at

native encroachnent in to the

sides. | nmean, this is purported

to be Crested Wheatgrass being --

i nvadi ng outwards from picture

right to left. It's probably just

as likely that this is native

speci es encroaching into the

Crested Weatgrass fromthe right,

so it is an overstatenent to say

this is evidence of Crested

Wheat grass i nvasion."

[ Foot note 227: Hearing Transcript,

Cctover 25, 2008, page 3922, lines

2- 23]

Furthernore, M. Chairman, everything was
seeded at a very heavy reseedi ng rate using broadcast
met hod, so the drift of seed bl ow ng downw nd coul d
have gone 30 netres or nore. You sinply need to | ook
at the evidence filed in respect of the Mddle Sand

Hlls evaluation at Exhibit 002-133. The wi dth of
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ri ght-of-ways and seedi ng nethod was confirnmed by that
docunent .

[ Footnote 228: Exhibit 002-133,

Al berta Energy Conpany, Eval uation

and Recommendations, M ddle Sand

Hlls, Suffield Mlitary Bl ock,

1981]

Crested Wheat grass woul d al so have
establ i shed over the trench because topsoil was not
saved at that tinme. And Dr. Wl ker concluded this
way, and | quote:

"And so what they were | ooking at

was not the spread of Crested

Wheat grass out fromthe

ri ght-of-way; they were | ooking at

the recovery or ingress of native

species into the seeded area.”

[ Foot note 229: Hearing Transcript,

Cct ober 15, 2008, page 1529,

lines 5-8]

Col onel Lamarre agreed with ne under
cross-exam nation that opinions are only as good as
the facts and expertise upon which they are based. |f
the facts are wong, the opinion is wong.

[ Foot note 230: Hearing Transcript,
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Cct ober 22, page 3034, lines 2-8]

G ven the incorrect factual assunptions nade
by both M. Smth and Dr. Henderson, | woul d suggest
that M. Smth and Dr. Henderson's opinions regarding
t he invasion of Crested Wheatgrass along with the
various of opinions of others who have built on that
work is sinply not credible.

Ms. Bradley filed a 2003 paper regarding a
wor kshop that | ooked at the invasion of non-native
speci es.

[ Footnote 231: Exhibit 006-022,

Response to Informati on Requests

made by EnCana - from Environnenta

Coalition, Invasion of Non-Native

Pl ant Speci es Report of Wbrkshop

Resul t s]

Wthin that paper, Marilyn Neville, who was
t he reclamation specialist on the Express Pipeline,
observed that a site where the native matrix is
heal thy, like the NWA, resists invasion. M. Smth's
own evi dence denonstrated Ms. Neville's observations;
his work showed that, much to his surprise, native
prairie existed on right-of-ways that had been seeded
wi th agronom c species. M. Chairman, think horses

not zebras.
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[ Footnote 232: Exhibit 006-022,

Response to Informati on Requests

made by EnCana - from Environnenta

Coal ition, Invasion of Non-Native

Pl ant Speci es Report of Wbrkshop

Resul ts, page 6]

But | est we get confused, let ne be clear,
EnCana is not using Crested Weatgrass in its seed
mx. This is a historical issue. EnCana has
conmtted to revegetate with native species.

Dr. Wal ker indicated that his Rangel and Functionality
Success Assessnent Protocol will encourage EnCana to
choose sites, choose them that have Crested

Wheat grass or ot her undesirabl e species over native
prairie sites.

[ Footnote 233: Hearing Transcript,

Cct ober 7, 2008, page 459,

lines 6-13]

This provides an opportunity to repl ace
non-nati ve species or inprove the ratio of native
speci es by seeding in other material. This wll
result in inproved functionality of sone sites from
their pre-disturbed state.

M. Chairman, it is not EnCana's

responsibility to eradi cate undesirabl e species and
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weeds on their own. SEAC confirned in the 1985 annual
meeting mnutes that EnCana would not be required to
eradi cate Crested Weat grass seeded in the 1970s and
1980s for which it had approval to do so.

[ Footnote 234: Exhibit 003- 044,

1985 M nutes of AEC G| and Gas

Conpany - CFB Suffield, page 4]

Dr. Wl ker suggested that the Panel should
recommend a nul ti-stakehol der comm ttee involving
parties such as the DND, Canadian Wl dlife Service,
PFRA, and EnCana to facilitate a standardi zed and
coordinated effort for identifying neans of
control | i ng undesirable species in the area.

[ Foot note 235: Hearing Transcript,

Cct ober 8, 2008, pages 578-579;

Hearing Transcript, October 15,

2008, page 1473, lines 13-21]

Dr. Wal ker went on to state as foll ows:

"The whol e i ssue of undesirable

species in the NWA needs to be

addressed by all the stakehol ders,

by the graziers, the cattle

ranchers and DND and it shoul d be

done in an effective way."

[ Foot note 236: Hearing Transcript,
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Cct ober 8, 2008, page 750,
i nes 4-11]
r. Wbosaree made a simlar reconmendati on
[ Footnote 237: Hearing Transcript,
Cct ober 25, 2008, page 3896
lines 4-6]

M. Heese has indicated EnCana is willing to
continue further discussions with DND regarding the
control of weeds and Crested Weat grass.

[ Footnote 238: Hearing Transcript,
Cct ober 7, 2008, page 463, |ines
8- 11]

EnCana's EI' S has recommended co-operative
arrangenents to nmanage and nonitor invasive plant
speci es.

[ Footnote 239: Exhibit 002-013,
El S, Volune 3, pages 3-30]

M. Chairman, the Panel should recomend j ust
such a nul ti-stakehol der group be struck and engaged
on this issue.

EnCana assessed the inpacts of the project on
vegetation in the EIS and this past summer conducted
specific field studies designed to exam ne the exotic
speci es associated with the infill drilling footprint.

[ Foot note 240: Exhibit 002-013,
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ElS, Volune 3, Appendices 3D and

3C, Exhibit 002-110, Reply to

| nt ervener Submi ssions,

Appendi ces G and H|

Through these field studies, EnCana concl uded
that the native matrix of the NWA has high integrity
and remains intact and largely free of weeds. The
sunmer of 2008 studi es al so denonstrated considerable
recovery towards native vegetation integrity within
the majority of the deened | eases.

[ Footnote 241: Exhibit 002-110,

Reply to Intervener Subm ssion

pages 39-43 and Appendi ces G and H]

And again, there's references to all this in the
evi dence al ready.

Based on the mninmal footprint, inproved
construction and reclamation techni ques, w nter
construction, cleaning of vehicles, denonstrated
recovery towards a near-native condition with
appropriate reclamati on neasures, conbined with the
matrix remai ning intact, nmeans that the effect of this
Project on native prairie integrity will be
i nsignificant.

[ Footnote 242: Exhibit 002-110,

Reply to Intervener Subm ssions,
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(e)

pages 39-43]
Foot print Cal cul ation

Let nme turn to footprint calculation, which
was an issue at the hearing. And DND asserted that
past project footprints are much |arger than neasured
and that there are deficiencies in the existing
footprint assessnent.

[ Footnote 243: Exhibit 003-012,

Witten Subm ssion Formal Hearing

003, pages 48-53]

Envi ronment Canada clained that its owm digitized
footprint in the area shows that it is expanding
faster.

[ Footnote 244: Exhibit 003-012,
Witten Subm ssion Formal Hearing
003, page 187]

And the Coalition had simlar concerns and
al  eged certai n weaknesses in EnCana's footprint
calculation. Let ne deal with that.

[ Foot note 245: Exhibit 006-012,
Witten Subm ssion Formal Hearing
004A, Tab 3, pages 11-12]

EnCana di scussed these concerns in its Reply

evidence. And | would refer you to it. That report

details the additional fieldwrk that was done through
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June and July of this sumrer, that was specifically
desi gned to assess these concerns, ground-truth the
nmeasurenents, and the re-analysis to quantify the
di sturbance footprint predicted by the Departnent of
Nat i onal Defence.

[ Footnote 246: Exhibit 002-110,

Reply to Intervener Subm ssions,

pages 32-39 and Appendices G and L]

The results of both of the additional reports
confirmEnCana's original footprint analysis and the
conclusions in the EI S

Furthernore, even this small footprint is
conservative. It doesn't include the benefits of
recl amati on and recovery.

[ Foot note 247: Hearing

Transcript, Cctober 15, 2008,

page 1526, |ines 16-17]

This is significant. Renenber what M. Wosaree
said. He said, with a SpiderPlow, he said, after a
coupl e of years, you can hardly tell a plough had been
there. And M. Wosaree said, with trenching, we are
| ooki ng at recovery after three or four years.

[ Foot note 248: Hearing Transcript,

Cct ober 25, 2008, page 3882, lines

7-11, and page 3883, lines 5-9]
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None of those inpacts are taken as a credit in
the cal culation of the footprint. |It's very
conservati ve.

This is further supported by research in the
Dry-m xed Grass Region that showed recovery froma
weedy pioneer stage to a community type that was
simlar to the control in just three to four years
after pipeline trenching w thout seeding.

[ Footnote 249: Exhibit 002-110,

Reply to Intervener Subm ssions,

page 41]

Any footprint potentially associated with
M. Smth and Dr. Henderson's theory of Crested
Wheat grass i nvasi on was based on their erroneous
assunpti ons.

Wth respect to the footprint analysis relied
on by DND, M. Kansas noted that it was based on
sunmer construction which results in nore tranpled and
dead veget ati on.

[ Foot note 250: Hearing Transcript,

Cct ober 9, 2008, pages 794-796]

And the subsequent multispectral analysis showed
that over 49 percent of the area designated as
footprint by the DND s analysis was, in fact,

senescent vegetation or litter.
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[ Footnote 251: Exhibit 002-110,
Reply to Intervener Subm ssions,
page 33]

M. Kansas's visit to over 100 points in the
| andscape within the footprint in DND s anal ysis
reveal ed that the vegetation was native prairie
vegetation in nost cases.

[ Foot note 252: Hearing Transcript,
Cct ober 9, 2008, page 795,
lines 7-13]

EnCana's footprint analysis fills an information
gap on the status of past |and use and all owed EnCana
to take a quantitative approach to cunul ative effects.

[ Foot note 253: Hearing Transcript,
Oct ober 7, 2008, page 411,
i nes 10-21]

Yes, "quantitative" approach to cunul ative
effects. As we heard from M. Kansas, the existing
footprint in the N\WAis small; 1.3 percent in the
north NWA and 2.3 percent in the south NMA.  The
increnental footprint associated with this Project is
| ess than 0.5 percent which includes no credit, no
credit for recovery, nmaking it extrenely conservati ve.

[ Footnote 254: Exhibit 002-123,

Package of Slides & Opening
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St at ement of EnCanaa, page 22]

Furthernore, M. Kansas used very conservative
values in his calculations. For exanple, it was
assuned that the entire wdth of an access trai
associated wth local tie-ins was 100 percent
di st ur bed.

[ Foot note 255: Hearing Transcript,
Cct ober 7, 2008, pages 415-416]

M. Chairman, | ook at the evidence, |ook at the
pi cture of what an access trail |ooks |ike and nmake
your own mnd up about whether that |ooks |ike
100 percent disturbed or not.

Loop-lines were overestimated by 9 to 10 netres.

[ Foot note 256: Hearing Transcript,
Cct ober 8, 2008, pages 547,
i nes 9-14]
Al'l of that was included in the 0.5 percent.
[ Foot note 257: Hearing Transcript,
Cct ober 15, 2008, page 1526
lines 16-17]

The use of such conservative val ues neans that

0.5 percent is likely a worst-case scenari o.
[ Foot note 258: Hearing Transcript,
Cct ober 7, 2008, page 416,

lines 3-5]
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In addition, the mnimal increnental
footprint of 0.5 percent will be reclained to
functioning native prairie. EnCana will be nonitoring
it to confirmthe Project footprint predictions are
accurate as part of its EEMP.

Al'l of the study and re-anal ysis that EnCana
has conducted, the conclusion is still the saneg;
EnCana's Project wll result in a very small change in
the footprint in the NWA. Even if caissons are to be
utilized, this will only be a very small increase in
the predicted footprint, but there will be no change
in the effects prediction. M. Kansas said that.

[ Foot note 259: Hearing Transcript,

Cct ober 23, 2008, page 3283,

i nes 4-8]

In its discussion, the prelimnary critical
habi tat, Environment Canada stated that an area
slightly less than 5 percent of the NWA was possibly
insignificant. That was their words.

[ Footnote 260: Hearing Transcript,

Cct ober 22, 2008, page 3103,

lines 2-5]

EnCana's predicted footprint of 0.5 percent
increase is 10 tinmes smaller than that:

"After mtigation," M. Kansas
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()

says, "with this size of footprint,

and I can't express enough how

smal|l this footprint is in the

context of any project |'ve ever

done in nmy career ... thisis a

tiny footprint. And I could not

cone to the conclusion there was a

significant effect.”

[ Footnote 261: Hearing Transcript,

Cct ober 8, 2008, page 630,

lines 15-21]
Fragnent ati on

Let ne nove on to fragnentation. There was --

t here's been considerabl e discussion in this
proceeding as to whether the Project will cause
fragnentation or effective habitat [oss. And although
there's a great deal of literature about
fragnentati on, sone of which we went through under
cross-exam nation, in general, alnost none of it
i nvestigates the kinds of small disturbances that are
rel evant to this Project.

[ Footnote 262: Hearing Transcript,

Cct ober 14, 2008, page 1249]

So Environnent Canada undertook, in M. Jensen's

key nessage, a "thorough and systematic review' of the
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literature to assess the direction and magnitude of
the effects of bare ground, habitat fragnmentation,
alien invasion species, traffic and secondary inpacts
on the short-list of VEGCs.

[ Foot note 263: Environnent Canada:

Exhi bit 003-012, Witten Subm ssion

Formal Hearing 003, page 184]

So let ne deal with that. A paper by Ingelfinger
and Anderson on Passerine response to roads was used
as a supplenental citation and scored by Environnment
Canada as a "negative". And | cross-exam ned
M. Jensen on this. And under cross-exam nation,

M. Jensen admtted that this paper determned that in
respect of a highway, a highway that averaged 344
vehi cl es per day (not once a nonth) that there was no
significant decline detected in birds.

[ Foot note 264: Hearing Transcript,

Cct ober 24, 2008, page 3519,

lines 2-7]

| n anot her paper used by Environnent Canada,
the effect of traffic on grassland birds was al so
noted as "negative". And that was Fornman's paper.

[ Foot note 265: Hearing Transcript,

Cct ober 24, 2008, page 3515,

lines 12-18]
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In reality, that paper concluded that "light"
traffic volunes, and light traffic volunes are
described in that paper as 3,000 to 8,000 vehicles per
day had no significant effect on grassland bird
popul ati ons.

M. Chairman, if papers with these kinds of
concl usi ons can be scored as "negative" rel evant
papers in the context of this Project, it is hard to
i magi ne what woul d have warranted a neutral or not
rel evant score in Environnment Canada's anal ysis.

M . Chairman, EnCana anal yzed every single
paper used by Environnment Canada in its neta-analysis
and confirmed on testinony that, while Environnent
Canada may have conducted a very "systematic and
t hor ough” search for the papers, the analysis of those
papers for relevance to the Project |eaves nmuch to be
desired. As noted by M. Collister:

"Most of the references that were

provi ded by Environnment Canada

dealt with study areas quite

di fferent than EnCana's shal | ow gas

infill proposal, and papers

reported on a nyriad of things, in

sone cases, hundreds or thousands

of vehicles per day conpared to
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what we're |ooking at in the

Proj ect, high-grade roads, not

trails, major pipelines, non-native

habi tat, recreational activities,

speci es that don't occur in the

NWA, et. cetera.”

[ Foot note 266: Hearing Transcript,

Cct ober 25, 2008, page 3942-3943]
[...]

“I'n summary,"” M. Collister went on

to say, "I have to say, it's

di sappoi nting that Environnment

Canada takes the position that the

| ow i npact shallow gas infil

devel opnent proposed by EnCana wil |

result in fragnentation and

effective habitat |oss for

grassl and birds when the body of

literature suggests otherw se."

[ Footnote 267: Hearing Transcript,

Cct ober 25, 2008, page 3945,

lines 5-10]

And al though literature directly on point is
a study by Linnen on shallow gas effects in

Saskat chewan is noteworthy for its finding that there
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was no evidence of problens associated with the effect
of wells or trails.

[ Footnote 268: Hearing Transcript,

Cct ober 14, 2008, pages 1249-1250]

And the Geat Sand H Ils study found no

significant effects on Sprague's Pipit fromwells.

[ Footnote 269: Hearing Transcript,

Cct ober 25, 2008, page 3944, lines

24-25 and page 3945, |ines 1-4]

It is clear that scientific literature does not

support the notion that wells, access trails, and
m nor pipelines associated wth this Project result in
effective habitat loss. M. Collister said this:

"Alot of the studies that have

been done on fragnentation, if

you're famliar with the

literature, the opportunity has

been there to | ook at these kind of

effects but the research ... of

t hese kind of potential effects on

these smal |l features, on these

narrow features with very | ow

contrast to adjacent vegetation.

Researchers typically focused on

maj or roads or paved hi ghways, or
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gravel ed roads, or isol ated patches
that are isol ated because of
agriculture and so on. They just
haven't | ooked at these things.

And | don't think that's because
they weren't aware they are there;
and there was no possibility of
doing it. | think there was a
tendency to assune and, you know,
expect..."

What the effects would be; |ow or none.

[ Footnote 270: Hearing Transcript,
Cct ober 14, 2008, pages 1251-1252]

During the Opening Statenent by the Governnent of
Canada, Dr. Row and clainmed that, while the effects of
indirect habitat loss as a result of shall ow gas
devel opnent may not be statistically significant, the
literature, she suggested, suggested that the effects
were biologically significant.

[ Footnote 271: Hearing Transcript,
Cct ober 17, 2008, page 2229,
lines 6-11]

On cross-exam nation, Dr. Rowl and confirnmed she

was referring to M. Linnen's work. And M. Linnen's

wor k makes no such suggestion. Sinply read the paper.
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Drawi ng a concl usi on of biol ogical significance
regarding the effect of mninmal disturbance natural
gas devel opnent on prairie birds fromM. Linnen's
work is not correct. It's wong.

The analysis in EnCana's Reply evidence shows
that the potential for effective habitat |oss fromthe
Project is sinply not credible and that any effect on
any of the wildlife VECs woul d be, by anyone's
definition, insignificant, even if it is real.

[ Footnote 272: Exhibit 002-110,

Reply to Intervener Subm ssions,

page 51]

This is due to the confinenent of construction
activities to the non-active wnter season and to the
extrenmely lowtraffic |evels during operations.

Duri ng cross-exam nation, M. Collister
el aborated further on the I ow | evel s of disturbance
for the Project:

"I think anyone who is famliar

with the literature and is

objective could not ... do anything

but conclude that the kind of

di sturbance we're tal king about

with this Project, with this kind

of a project, very, very snmall
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wi dt hs of disturbance -- we saw
pictures in ... EnCana's Opening

St at ement of what these access
trails and pipelines |ook |ike.
They're, in many cases, barely

di scernible from... the adjacent
vegetation. You know, considering
that and the, and the extrenely | ow
| evel s of use that we're talking
about ... one pass by a truck every
nonth or two during, say, during
the bird breeding season, we're

tal king about really, really | ow

| evel s of disturbance ... of
sensory di sturbance, and hardly
noti ceabl e changes in the actual
habitat on the ground.”

[ Footnote 273: Hearing Transcript,
Cct ober 14, 2008, pages 1250-1251]

And, finally, one of EnCana's key neasures to
avoid habitat loss is the reclamation and restoration
of these disturbances. As noted by M. Wosaree, it
is inmportant to utilize appropriate plant species for
reclamation to reduce the risk of effective habitat

| oss.
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(9)

[ Footnote 274: Hearing Transcript,
Cct ober 25, 2008, page 3887
lines 13-22]
And that's exactly what EnCana's proposing.
Vet | ands
Let me nove on to wetlands. And EnCana's
conclusion in respect of wetlands is that the Project
is predicted to have a negligible effect on wetl ands.
[ Footnote 275: Exhibit 002-013,
El S, Volune 3, pages 4-2]
EnCana relied on CAS s rigorous mappi ng of
wet| ands in 1994 and 1995 to determ ne where wetl ands
were | ocated for the EIS.
[ Footnote 276: Hearing Transcript,
Cct ober 6, 2008, page 179,
i nes 24-25]
That information was further updated by the
LandW se report, which has been fil ed.
[ Footnote 277: Exhibit 003A-031
Ref erences to Informati on Requests,
Tab G
PDAs wi Il confirmwetland presence, their extent,
and identify any wetland that has not already been
mapped, including Cass 1 and Cass 2 wetlands, to

ensure the inclusion of epheneral and tenporary
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wet | ands.
[ Footnote 278: Exhibit 002-013,
ElI'S, Volunme 3, Section 4.10]

A conprehensi ve G assl ands Vegetation |Inventory
has been done by Al berta Sustai nabl e Resources
Devel opnent and that will be incorporated as it
becones avail able. EnCana nmade that conm tnent.

[ Footnote 279: Hearing Transcript,
Cct ober 6, 2008, page 180, lines
1- 24]

Epheneral drainages will also be crossed only at
right angles to mnimze Project inpacts.

[ Foot note 280: Hearing Transcript,
Cct ober 6, 2008, page 248,
i nes 2-4]

EnCana w Il not be traversing through the basin
of a wetland and will honour a 100-netre setback
around the high water mark of each wetland, both
epheneral and tenporary, aside fromthose
ci rcunst ances whi ch nmust go before SEAC for a review
and a recommendation to the Base Commander. That's
their comm tnent.

EnCana’'s position on wetland setbacks was
further explained by M. Heese, and | quote:

"Qur first position is to avoid
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wet |l ands by 100 netres with all of
our devel opnents. [|If we have
conpeti ng environnental variables
that we are trying to eval uate,
there may be odd situations where a
well centre will be located within
a 100-netre setback. [It's very
unlikely. W believe we have a
great ability to either nove
out si de of these |locations or, in
sone cases, we may elect to cancel
the location entirely. So in
unlikely situations where we woul d
encroach on the 100-netre set back,
we have al so provided the nechani sm
to address those, which is the
review to SEAC or referral to
SEAC. "

[ Foot note 281: Hearing Transcript,
Cct ober 7, 2008, page 278,

lines 9-19]

Sunps and O her Ancillary Project Features

I n respect of sunps, EnCana estinmates that

approxi mately 25 sunps will be required for the

Project and will be sited on previously disturbed
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sites on the Base (outside of the NWA).
[ Footnote 282: Exhi bit 002- 040,
Reply to Coorment on EIS - 012 -
Terrestrial - Part 2 to Federal
Gov, IR Terr No. 66B]

EnCana has conmtted to work with the Base to
identify sites for sunps such as areas of Crested
Wheatgrass or within existing Mlitary footprints to
not only mnimze inpacts but to potentially inprove
the native prairie.

[ Footnote 283: Hearing Transcript,
Cct ober 9, 2008, page, lines 13-21]

As such, this will ensure no significant inpacts
or potentially positive inpacts as a result of the
Project. In addition, devel opnent of the sunps are
regul ated by the ERCB. They nust be constructed in
accordance wth the ERCB Directive 050, Drilling Waste
anagenment, to ensure no significant environnental
effects occur.

M. Chairman, if it's appropriate to stop
now, |I'mentering the species at risk and critical
habitat, which is a little longer piece, and if this

is agood tine to break, it m ght be appropriate.

THE CHAI RVAN: | think that woul d be fine,

M. Denstedt. Fifteen minutes | think will be
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adequate for everybody to take a short break.

MR. DENSTEDT: Thank you, sir.
THE CHAI RVAN: We'll reconvene, then, at
about 12:15.

( BRI EF BREAK)
( PROCEEDI NGS ADJOURNED AT 12: 00 P. V.)
( PROCEEDI NGS RECONVENED AT 12: 15 P. V.)

THE CHAlI RVAN: M. Denstedt, | believe we're
ready to proceed. Please do so, sir, when you're
ready.

MR. DENSTEDT: Thank you, M. Chairman.
have about an hour left. Qut of respect for the Court
Reporter, I'll try and make it an hour and 15, though.

So let ne start with species at risk and
critical habitat.

(i) Species at Risk and Critical Habitat

A. Assessnent Approach.

The Species at Risk Act ("SARA") i nposes
obligations to identify adverse effects on |listed
wildlife species and its critical habitat and to
ensure that those effects are mtigated and nonit ored.

Specifically, Section 79(2) of SARA states
t hat the Responsible Authority:

"Must identify the adverse effects

of the Project on the listed
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wildlife species and critical
habitat and, if the project is
carried out, must ensure that
nmeasures are taken to avoid or

| essen those effects and to nonitor
them These neasures nust be taken
inawy that is consistent with
any applicabl e recovery strategy
and action plans."

That requirenment is reinforced by Section 16(1)
of the Canadi an Environnmental Assessnment Act to
consider all the environmental effects of the Project.

Wth regard to species at risk EnCana's approach
consi sted of using all SARA-1isted species
(Schedules 1, 2, and 3), COSEWC and ASRD | i sted
vertebrate species at risk in the Project area as
wildlife VECs and then grouping together all rare
pl ants as anot her VEC.

[ Footnote 284: Exhibit 002-013,
El S, Volune 3]

Addi tionally, EnCana provided a report on the
potential effects of the Project on arthropods,
i ncluding the SARA-1isted Col d-edged Gem Mt h.

[ Footnote 285: Exhibit 002-110,

Reply to Intervener Subm ssions,
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Appendi x T]

To protect the listed species in their critical
habitat, EnCana will be inplenenting a PDA process to
allow for the identification and avoi dance of species
at risk and other environnental features. During this
PDA process, EnCana w || conduct surveys for 10 of the
15 listed species, including all SARA |isted pl ants.
Those |isted species that wll not be surveyed for are
t he fol |l ow ng:

- t he Gol d-edged Gem Moth (an expert
report conm ssioned on this species concluded that
Project activities are unlikely to harmthe species
and identify the plant species that Col d-edged Gem
Moth are reliant on will not be surveyed for.

[ Footnote 286: Exhibit 002-110,

Reply to Intervener Subm ssions,

Appendi x T]

- As well, Sprague's Pipit (because |ow
frequency of operational activity nmeans it is unlikely
that any individuals will be harnmed and surveying for
this species is disruptive to the individuals), and,
according to M. Collister's evidence, nore disruptive
than the Project itself.

[ Footnote 287: Hearing Transcript,

Cct ober 6, 2008, page 208,
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i nes 15-18]

- McCowan's Longspur (an unconmon sunmer
resident and breeder, is unlikely to be harnmed and no
individual is likely to be harnmed or its residence due
to the I ow frequency of occupational activity).

[ Footnote 288: Exhibit 002-013,

El S, Volune 3, pages 5-29]

- And, finally, the Long-billed Curlew,
(because it is an uncommon sumrer residence and
breeder and there is unlikely to be harmto an
i ndi vidual or residence, again, due to the | ow
frequency of operational activity).

[ Footnote 289: Exhibit 002-013

El S, Volune 3, pages 5-34]

None of the above bird species returned to the
sanme nest each year. Therefore residences will not be
harmed by wi nter construction activities and the
extremely | ow frequency of activities during
operations, likely one or less visits to any of the
wel | sites during the breedi ng season, neans that
effects on these species are unlikely, thus it was
determ ned that surveys are not appropriate for these
speci es.

The PDA process will ensure that the Project

effects on listed species are mnimzed by siting

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4184

B

infrastructure away from species at risk and their
critical habitat.

EnCana has conplied wth the requirenents of
CEAA and SARA to assess the potential adverse effects
of the Project on all |isted species and has concl uded
that the Project will have insignificant to negligible
effects on |isted species.

Furthernore, the information and data
generated by the PDA process at the EEMP will provide
for nore effective managenent and conservation of
t hese species, contribute to the databases of them
and ultimately assist in providing a |ong-term benefit
to the protection of these species.

Let me turn to critical habitat which had
significant air time at this hearing.

Critical Habitat

SARA requires the Mnister of Environnment to
prepare recovery strategies and action plans for
listed, extirpated, endangered and threatened speci es.

[ Footnote 290: Species at Ri sk

Act, S.C 2002, c.29, Sections 37

and 47]

Such recovery strategi es and action plans nust
al so include the identification of the species

critical habitat to the extent possible, based on the
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best avail able information.
[ Footnote 291: Species at Ri sk
Act, S.C 2002, c.29, Section
41(1)(c) and 49(1)(a)]

Under SARA, "critical habitat" neans the
followng: It means habitat that is necessary, that's
the test, for either of one of the two follow ng
things: That the habitat be necessary for either,
one, the survival of the species, or two, the recovery
of the species.

To date, none of the listed species in the
NWA has had their critical habitat posted on the SARA
Regi stry. However, in its subm ssion, Environnent
Canada identified what they call prelimnary assessed
critical habitat for Od' s Kangaroo Rat, Sprague's
Pipit, Tiny Cryptanthe, Small-flowered Sand-verbena
and Sl ender Mbuse-ear-cress.

[ Foot note 292: Environnent Canada:

Exhi bit 003-012, Witten Subm ssion

Formal Hearing, pages 156-172]

Envi ronment Canada has recommended that "no
[additional] industrial activity" should be permtted
in areas prelimnarily assessed as critical habitat
year-round unless it can be denonstrated there woul d

be no adverse inpacts.
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[ Foot note 293: Environnent Canada:
Exhi bit 003-012, Witten Subm ssion
Formal Hearing, page 159]

That's their recommendation. |t provides no
policy or law to support that position. To EnCana's
know edge, Environnent Canada has not ever delineated
prelimnarily assessed critical habitat until they
filed their subm ssion for this hearing and has never
done so in any other hearing or in any other public
forum

[ Foot note 294: Hearing Transcript,
Cct ober 23, 2008, page 3226
[ines 1-4]

It is also interesting to note that these
prelim nary assessnents of critical habitat do not
cover the Mlitary Training Area in CFB Suffield,
whi ch | eaves one wonderi ng what the real purpose of
this material is. This is particularly troubl esone,
as M. Collister indicated, because point counts for
Sprague's Pipit in the NMA and the Mlitary Training
Area have shown that Sprague's Pipit, in particular,
do not discrimnate between the NWA and the Mlitary
Training Area and there may, in fact, be nore
Sprague's Pipit inthe MIlitary Training Area.

[ Foot note 295: Hearing Transcript,
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Cct ober 25, 2008, page 3839,

lines 11-20]

The only plausible inference to be drawn is that
the prelimnary critical habitat was a concept created
by Environnment Canada on-the-fly for the purposes of
this hearing to thwart EnCana rather than a genuine
attenpt to truly identify critical habitat for species
at risk.

M. Chairman, let's be honest; if the
Governnment of Canada wants to prevent this Project
fromoccurring, it should acquire EnCana's rights for
fair val ue under the various nmechani sns available to
it. That would be the fair and honest thing to do.

It should not attenpt regulatory expropriation.

Let me nove on to their assessnent, though.
Envi ronment Canada has admtted that its prelimnary
critical habitat is not final because a, quotation
mar ks, significant consultation requirenent, quotation
marks, still needs to be nmet. Hopefully the Siksika
is on that |ist.

[ Foot note 296: Hearing Transcript,

Cct ober 22, 2008, page 2956

lines 18-21; Environnent Canada:

Exhi bit 003-012, Witten Subm ssion

Formal Hearing, page 158; Species
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at Risk Act, S.C 2002, c. 29,
Sections 39(3) and 48(3)]

Envi ronment Canada has al so conceded that there
is an uncertainty surrounding its prelimnary
assessnment of critical habitat.

[ Footnote 297: Hearing Transcript,
Cct ober 24, 2008, pages 3765- 3766]

Its continuing evolution is evident by the
di fferences between the map of prelimnary assessed
critical habitat for Od' s Kangaroo Rat in Environnent
Canada' s openi ng presentation, [Footnote 298:

Envi ronnment Canada: Exhi bit 003-031, Governnent of
Canada - Opening Statenment, page 7], and the map in
its original subm ssion from February 2008, [Footnote
299: Environnment Canada: Exhibit 003-012, Witten
Subm ssi on Formal Hearing, page 160].

The changes are partially as a result of
consultation with directly-affected parties, including
EnCana.

[ Foot note 300: Hearing Transcript,
COct ober 22, 2008, page 3102,
lines 6-15]

Envi ronment Canada has al so conceded that the

nodel which generated the prelimnary assessed

critical habitat for Ord' s Kangaroo Rat included both
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roads and trails even though the evidence they
submtted shows that will not formpart of their
critical habitat.

[ Footnote 301: Hearing Transcript,

Cct ober 23, 2008, page 2977

lines 2-7, pages 3099-3100]

M. Jensen indicated that trails identified as
prelimnary assessed critical habitat may in fact be a
sink for Ord's Kangaroo Rats and subsequent survival
may be questi onabl e.

[ Foot note 302: Hearing Transcript,
Cct ober 24, 2008, pages 3721-3722]

One wonders what the value of that prelimnarily
assessed critical habitat is. The Panel can take no
confort from Environnent Canada that it has any kind
of grip on what is and is not "critical habitat" at
this noment. In addition, the map of prelimnary
critical habitat for Sprague's Pipit includes areas of
extensively disturbed and seeded grassl and such as
Mur phy's Horn on the southern nost portion of the NWA

[ Footnote 303: Exhibit 002-013,
El S, Volune 3, pages 3-13]

This makes no sense, M. Chairman. Sprague's

Pipit is a native prairie grassland specialist.

[ Foot note 304: Environnent Canada,
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Recovery Strategy for Sprague's
Pipit in Canada (2008), page 5]

Envi ronnment Canada al so assigns "prelimnary
critical habitat” on the basis of a 10 percent
probability that a Sprague's Pipit m ght be present.
If that is renotely |ogical, when the | aw defines
critical habitat as "necessary" for the survival or
recovery of a species, it casts all doubt on the
accuracy and useful ness of the prelimnary critical
habitat assessnent done by Environnment Canada. This
is especially true since the recovery strategy for
Sprague's Pipit, which was rel eased just in My of
2008, declined to identify Sprague's Pipit critical
habitat because, and | quote, "There is a | ack of
adequate informati on determ ned what habitat is
necessary for the survival and recovery of this
species.” That's May 2008.

[ Foot note 305: Environnent Canada,
Recovery Strategy for Sprague's
Pipit in Canada (2008), page 19]

In addition, at the recent Mackenzie Gas Project
hearings, Environnent Canada stated in its final
subm ssions, and | quote:

"Nei ther the absence of

recovery strategies, nor the
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identification of critical habitat
presents an inpedi nent (legal or
otherwise) to the JRP to finalize
its report to the Governnent of
Canada. "

[ Footnote 306: Exhibit 002-135,
Envi ronment Canada Subm ssion to
Mackenzi e Joi nt Revi ew Panel ,
Novenber 21, 2007]

EnCana submits the sane is true for this hearing.
There is no inpedinment, legal or otherwise, to this
Panel approving EnCana's Project.

As there is no critical habitat identified
for any of the listed species in the NWA, EnCana did
what it is supposed to do. It analyzed the effects of
the Project on suitable habitat, including foraging
and breeding habitat. For vertebrate species, EnCana
utilized a habitat suitability mappi ng approach to
determ ne the effects of the Project on the habitat of
the wildlife VEGs.

Habitat suitability ratings for all of the
VECs were reviewed by third party scientists and
experts in the field.

[ Footnote 307: Hearing Transcript,

Cct ober 14, 2008, page 1235]
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The conclusion was that |ess than 0.25 percent of
the high suitability habitat wll be affected by the
Project. This approach, by the way, is consistent
wi th Environnent Canada's draft SARA Protection Policy
dated May 30th, 2008, which indicated that where
critical habitat has not been designated, the
conpetent Mnister will consider the effects of the
Project on any habitat identified as high quality or
of special inportance since adverse effects on such
habitat may in turn adversely affect the species. And
t hat can be found in Exhibit 002-110.

[ Footnote 308: Exhibit 002-110,
Reply to Intervener Subm ssions,
page 55]

The estimated habitat |oss for the EIS was | ess
than 0.25 percent for all VECs. Furthernore, this
0. 25 percent of habitat is not really lost as it
recovers over tine.

[ Footnote 309: Hearing Transcript,
Cct ober 8, 2008, page 736,
[ines 6-12]

This is not permanent |oss. In addition, EnCana
considers the effects of SARA-listed plants and
concluded that the effects will be negligible as the

Project will avoid all SARA-listed rare plants
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| ocations. Thus, the Project is not anticipated to
affect the survival or recovery of any of these listed
speci es.

And, finally, M. Chairman, there's been
gui dance given in other Joint Review Panels on this
very issue. Concern for a particular species can be
effectively addressed through conditions for
subsequent |icences or approvals. The Joint Review
Panel that heard the Kearl G 1 Sands Project
recommended to Al berta and Al berta Environnment that,
t hrough the EPEA approval in that process, or the
Wldlife Regulations in our situation, could inplenent
the findings of a Yellow Rail initiative for surveys,
determ nation of effects, and mtigation strategies
wher e appropri ate.

[ Footnote 310: Joi nt Revi ew Panel

Application for an G| Sands M ne

and Bitumen Processing Facility

(Kearl G| Sands Project), EUB

Deci si on 2007-013 (February 27,

2007), page 50]

That approach is nuch nore useful for protecting

species at risk specifically as opposed to a conplete
ban on industrial activities in areas that have been

quite frankly haphazardly characterized as
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C.

prelimnarily critical habitat.
Requi rement for SARA Permts

Let me nove on to the need for SARA permts.
EnCana's viewis that the Project does not involve any
activities prohibited under SARA and that it will not
require a permt.

M. Gegoire fromEnvironnment Canada stated
that, in the event that setbacks for species at risk
are encroached upon, it warrants further consideration
to determ ne whether a permt would be required.

[ Footnote 311: Hearing Transcript,

Cct ober 22, 2008, page 2990,

i nes 16-22]

This need for further consideration is exactly
what the PDA process will fulfill. During SEAC s
review, it will be possible to determne if in fact a
SARA permt is required. EnCana has designed its
project to avoid harmng any |listed species or their
habitat. EnCana has proposed extensive neasures to
avoid effects on |isted species, including the PDA
pr ocess.

Seasonal separation of use of the NWA by
|isted species and construction activity, mnimzing
traffic during operations, and reduci ng speed during

the active period for nost wildlife will assist in
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ensuring species at risk are protected.

Accordingly, it is not likely that the
Project will harmany |isted species or their
resi dents.

And, M. Chairman, the provisions of SARA are
clear; the Proponents have assessed the adverse
effects of the Project on SARA-|isted species and net
the | egal requirenents of both SARA and the
Quidelines. |[If EnCana needs a permt in the future,
it wll apply for one. And it will ensure it has net
the three conditions for a permt under Section 73,
whi ch M. G egoire enunerat ed:

(i) all reasonable alternatives to

the activity that wll reduce the

i npact on the species have been

consi dered and the best solution

has been adopt ed;

(it) all feasible nmeasures will be

taken to mnimze the inpact of the

activity on the species or its

critical habitat or the residence

of its individuals; and

(iii) the activity will not

j eopardi ze the survival or the

recovery of the species.

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4196

I n considering non-routine applications in the
PDA process, SEAC will be well informed by those three
things. It's all part of the process, sir.

Let me turn to a discussion of certain
speci es present in the NWA and sone of the issues that
surrounded them | don't propose to discuss every
speci es that cane up, but | would propose to deal with
a few that were of specific concern.

(j) Birds

A.  Sharp-Tail ed G ouse

Let ne start wth the Sharp-tail ed G ouse.

wildlife surveys conducted as part of the PDA process
will locate Sharp-tailed Gouse and their | eks.
EnCana has commtted to respecting a 500-netre buffer
froml eks year-round, except for exceptional
ci rcunstances, again, which would be brought before
SEAC for approval .

[ Footnote 312: Exhibit 002-013,

ElIS, Volume 3, Section 3.8.3. 2

Hearing Transcript, Cctober 8,

2008, page 733, lines 11-15]

As noted by M. Collister, 500 netres is, in his
words, a "big" buffer. And, in any event, approaching
to within 500 netres wll not cause the birds to | eave

the Lek or result in any noticeable reaction fromthe
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G ouse. That was his evidence.
[ Footnote 313: Hearing Transcript,
Cct ober 8, 2008, page 734,
lines 6-9]

Addi tionally, construction will not occur while
G ouse are on their |eks breeding. Environnenta
effects of the project on Sharp-tailed Gouse wll be
i nsignificant or negligible.

Sprague's Pipit

Let ne turn to Sprague's Pipit. Environnent
Canada cl ains that EnCana's conclusion that there wll
be no residual environmental effects on Sprague's
Pipit is at odds with the information presented in the
recovery strategy.

[ Footnote 314: Exhibit 003-012,

Witten Subm ssion Formal Hearing

003, pages 158, 163-166 and 174]

The Project does not conflict with the recovery
strategy for Sprague's Pipit. Furthernore, the
recovery strategy notes that successful nmanagenent of
grassl and habitat often requires sone form of
di sturbance and idling grassland habitat will reduce
its suitability for Sprague's Pipit.

[ Foot note 315: Environnent Canada,

Recovery Strategy for the Sprague's
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Pipit in Canada (2008), page 7]

In delineating prelimnary assessed critical
habitat, Environnment Canada devel oped a resource
selection function ("RSF") nodel that indicates
shallow gas drilling is significantly reducing habitat
suitability for Sprague's Pipit in the NWA and there
wi |l be negative inpacts on the species as a result of
the Project.

That's just wong.

In its RSF, Environnment Canada reanal yzed
M. Linnen's 2006 report. It is EnCana's view they
did so in able to nmake an assunption that there's a
statistically significant difference in the nunber of
Sprague's Pipits close to trails contrary to the
aut hor's direct findings.

How can that be a credible approach?

Then, wi thout providing any evidence, or
expl anation, that their new found statistical
significant difference had any bi ol ogi cal
significance, they assuned it is "biologically
significant", and that well density is the culprit.
Those are their assunptions in the nodel.

Then Environnment Canada assunes that a
"biologically relevant well density" is the nunber of

wells within a 908-netre radi us.
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[ Footnote 316: Exhibit 003-012,
Witten Subm ssion Formal Hearing
003, page 206]
That sel ection has absolutely no biol ogi cal
rel evance to the Sprague's Pipit. Biological
rel evance in selecting an aerial unit is required in
t hat nodel .
When questi oned under cross-exam nation,
Ms. Dale for Environment Canada was unable to cite
anything in the literature that suggested a
di sturbance 908 netres away woul d have an inpact on
Sprague's Pipit.
[ Footnote 317: Hearing Transcript,
Cct ober 23, 2008, pages 3257-3258]
Envi ronment Canada' s assessnent is a house of
cards built on one erroneous assunption upon anot her
EnCana’' s assessnent of Environnment Canada's RSF
nodel can be found in the Reply evidence.
[ Footnote 318: Exhibit 002-110,
Reply to Intervener Subm ssions,
pages 56-66]
And | would sinply refer it to you. Environnent
Canada' s approach defies both common sense and | ogi c.
| ncredi bly, Environnment Canada' s nodel portrays an

ever decreasing Sprague's Pipit population in the NWA
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The nodel is unable to explain actual field data that
shows a 200 percent increase in Sprague's Pipit
between the two survey periods. Models that can't
predict the future have little value. Mddels that
can't predict the past, must be wong. M. Collister
expl ai ned i n cross-exam nation:

"Al'l of the construction on this

Project is in the season when

Sprague's Pipits are not present in

the NWA, [and] there's no potenti al

for disturbance at that tine."

[ Footnote 319: Hearing Transcript,

Cct ober 6, 2008, page 208,

i nes 15-18]

M. Chairman, | woul d suggest that Environnent
Canada's subm ssion and its RSF nodel are wholly
unreliable and cast no doubt on EnCana's predictions
whi ch are based on data collected in the real world
and not a product of a conputer sinulation based on
assunpti ons.

Lastly, nmuch has been made of the fact that
Sprague's Pipit wll not be surveyed during the PDA
process. Finding the nests of Sprague's Pipit involve
a level of disturbance that can and shoul d be avoi ded.

[ Foot note 320: Hearing Transcript,
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C.

Cct ober 6, 2008, page 208,
i nes 8-11]

This disturbance, in M. Collister's testinony,
woul d be higher than the potential disturbance for the
Project itself. Accordingly, Sprague's Pipit will not
be surveyed during the PDA process.

Baird's Sparrow

Envi ronment Canada' s concerns regarding
Baird's Sparrow are partly based on a nodel that
estimates a popul ati on decrease of 58 percent when
drilling density is increased from8 to 16 wells per
secti on.

[ Footnote 321: Exhibit 003-012,

Witten Subm ssion Formal Hearing

003, page 175]

EnCana has responded to that in its Reply
evi dence.

[ Footnote 322: Exhibit 002-110,
Reply to Intervener Subm ssions,
pages 67-69]

And, again, | refer you to that evidence.

Envi ronment Canada's nodel | ing again is based on
assunptions that just do not fit with reality.
Serious doubt nust be cast on the validity of a nodel

when its predicted results do not correspond with
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field data from breeding bird surveys in the area
surroundi ng the NWA

[ Footnote 323: Exhibit 002-110,

Reply to Intervener Subm ssions,

pages 67-69]

Sinply ook at EnCana's Reply evidence. 1In the

El S, EnCana presented nunbers of birds by year for
Canadian Wldlife Service point count surveys since
1994, 1995. Environnment Canada's generalized |inear
nodel predicts that Baird' s Sparrow nunbers shoul d
have decreased by 35 percent from 1994, 1995 due to
increased well density from4 wells per section to 8
wel | s per section. The surveys conducted in 2006
indicated that Baird' s Sparrows are higher than 1994
and 1995.

[ Footnote 324: Exhibit 002-110,

Reply to Intervener Subm ssions,

page 69]

M. Chairman, again, when predicted results from

a nodel disagree with real |ife data, as Environnent
Canada' s nodel predictions do here, the nost likely
explanation is that the nodel is wong. Mst nodelers
woul d attenpt to calibrate their nodels to the rea
worl d. Environment Canada apparently feels no such

constraints. M. Chairnman, think horses; not zebras.
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D

Burrow ng Ow

There was sone di scussion in the hearing that
EnCana did not survey for Burrowng OMs during its
ElIS fieldwrk. Burrowing OMs and other species wll
be surveyed as part of the PDA process NWA-w de using
a protocol consistent with ASRD recommendati ons and a
500-nmetre setback will be respected for any nest sites
di scovered.

[ Foot note 325: Hearing Transcript,

Cct ober 25, 2008, page 3940,

i nes 2-21]

Conducting this survey prior to the EIS woul d not
have informed the inpact assessnent.

As explained by M. Collister, EnCana rated
habitat suitability with reference to the 1994/ 1995
CWS i nventory (which Environnent Canada states is
extraordinary in its scope and conprehensi veness) and
consi dered potential Burrowng OM habitat |loss at a
| andscape scal e.

[ Foot note 326: Environnent Canada,
onl i ne:
Http: // www. nb. ec. gc. cal/ nat ur e/ whp/
nwa/ suf fi el d/ dd02s03. en. ht m ]
EnCana will |ocate Burrowing OM nest sites as

part of the PDA, contrary to Dr. Roland' s assertion,
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(k)

A

or confusion. The surveys will cover the entire NVWA
EnCana has al so commtted to conplying with
set back recommendations outlined by regul ators.
[ Footnote 327: Hearing Transcript,
COct ober 6, 2008, page 187,
lines 5-9]

If a burrow is discovered during the PDA process
or otherw se, M. Heese described the procedure for
eval uating and nonitoring a burrow. |In sonme cases, it
means EnCana will cancel its facilities.

[ Footnote 328: Hearing Transcript,
COct ober 6, 2008, page 191,
i nes 22-23]

Past mtigati on neasures have included
consi deration of the burrow in the design of the
drilling program curtailing operational access, and
| owering speed limts on nearby roads.

[ Footnote 329: Hearing Transcript,
Cct ober 6, 2008, page 191]

Based on this evidence, the Panel can be
confident that the Project will not have a significant
effect on the Burrow ng Ow .

Mammal s
Ungul at es

Let ne nove on to mammal s and deal with
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ungul ates first. EnCana recognizes that the NWAis a
known and inportant wi nter range for Pronghorn
Antel ope. It has been for a long tine.

[ Footnote 330: Exhibit 002-110,

Reply to Intervener Subm ssions,

page 71]

Sone interveners are concerned that w nter
construction will have an adverse inpact on the use of
the NWA as ungul ate wi nter range.

In response to these criticisns, EnCana conducted
a pellet group survey in the spring of 2008 to assess
the effects of EnCana's 2007/2008 Wnter Infil
Drilling Program on ungul ates.

[ Footnote 331: Exhibit 002-110,
Reply to Intervener Subm ssions,
page 72]

The results showed that avoi dance of infilled
guarter sections during winter nonths was only
tenporary. This study also indicated that ungul ates
do not avoid existing shallow gas facilities and that
ant el ope nove freely anong drilled and undrilled
guarter sections.

[ Footnote 332: Exhibit 002-110,
Reply to Intervener Subm ssions,

page 72]
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During cross-exam nation, M. Heese noted that at
any given point, EnCana is "operating in such a small
area across the block that there is anple opportunity
for ungul ates to nove around where we are not
operating."

[ Footnote 333: Hearing Transcript,
COct ober 6, 2008, page 141,
lines 2-5]

Studi es have al so shown that Pronghorn antel ope
are very sensitive to snow and that nost will nove off
the NWA range in severe w nters.

[ Footnote 334: Hearing Transcript,
Cct ober 6, 2008, page 200-201]

According to Al berta Sustai nabl e Resource
Vanagenent Cuidelines, general timng restrictions for
key ungul ate wi nter range areas apply in southern
Al berta fromJanuary 1 to April 30th.

[ Footnote 335: ASRD Fish &
Wldlife Division, Recommended Land
Use Cuidelines for Key Ungul ate
Areas (Sept 29, 2000) Draft, page 2

M. Heese was previously enployed by ASRD in the
Medicine Hat offices. He's famliar with their
approach to protecting ungulate critical w nter ranges

and this is what he said. M. Heese expl ai ned that
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timng restrictions is not a no-go zone for industrial
activities. Rather, the January 1 to April 30 w ndow
identified the range where there m ght be tenporary
suspensi on of operations to protect ungul ates.

[ Foot note 336: Hearing Transcript,

Cct ober 6, 2008, page 204,

lines 9-16]

In the | ast eight years, M. Heese has only had
one experience of suspending oil and gas operations
for ungul ates on the request of ASRD and that was for
nerely a two-week period. EnCana will conply with
t hose obligations.

[ Footnote 337: Hearing Transcript,
Cct ober 6, 2008, page 204,
i nes 20-25]

Further, studies in the Jonah Gas Field described
in the Reply evidence and which has a nmuch | arger
footprint than the proposed Project showed that
wi ntering Pronghorn are resilient to deep gas infill
drilling from8 to 16 wells per section.

[ Footnote 338: Exhibit 002-110,
Reply to Intervener Subm ssions,
page 71]
In fact, that study showed that survival was

actually higher for animals using the gas field area
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and there was no significant effect of gas field
devel opnent on body nmass, stress hornone production,
or pregnancy rates. Al of these factors should have
been altered if increased energetic costs were having
a significant effect on the Pronghorn. And, again,
that's found in the EnCana's Reply evidence.

EnCana is confident that relevant studies,
previ ous experience, and the conmtnent to future
surveys all point to the conclusion that the Project
wi Il not have a significant environmental effect on
ungul ates and their use of the NMA as a w nter range.
Ord's Kangaroo Rat.

Let ne turn to Od' s Kangaroo Rat. The
effects of the Project on Od' s Kangaroo Rat were
rated as insignificant for the construction,
operation, deconm ssioning and abandonnment phases.

[ Footnote 339: Exhibit 002-013,

ElS, Volune 3, Section 5.8.3.34]

This was based on proposed mitigation nmeasures,
dor manci es and construction, and winter drilling when
Kangaroo Rats are in dens. M ninmal past evidence of
vehicle collisions and the m nimal docunented inpacts
of maj or pipeline construction on radio-collared
Kangaroo Rats from AEC's, EnCana's predecessor, North

Suffield Pipeline in 2001.
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In regard to why EnCana did not conduct
surveys of Ord's Kangaroo Rats during the EIS field
studi es, EnCana was specifically asked by the
University of Calgary to refrain from conducting
surveys on Od's Kangaroo Rat as they had
| ong- st andi ng research going on in the area.

[ Foot note 340: Hearing Transcript,

Cct ober 6, 2008, page 170,

lines 13-16]

Exi sting | ocations as a result of years of
studies will be a setback as part of the PDA process.
The PDAs will identify special habitat features,

i ncl udi ng Kangaroo Rat den sites and appropriate
set backs wil|l be respected.

[ Footnote 341: Exhibit 002-013,

ElS, Volune 3, Section 5.8.3.34]

The effectiveness of these mtigation neasures
will be nonitored as part of the EEMP

In its subm ssions, both Environnent Canada
and the Coalition noted that Ord's Kangaroo Rats are
believed to be negatively influenced by exotic species
whi ch are commonly found with |inear disturbances and
that these |inear disturbances are suspected
popul ati on si nk.

[ Foot note 342: Environnent al
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Canada: Exhibit 003-012, Witten
Subm ssi on Formal Hearing 003,
pages 160-162; Coalition: Exhibit
006- 017, Witten Subm ssion Fornma
Heari ng 004A, Tab 5, page 7]

EnCana addressed those concerns in its Reply
evi dence.

[ Footnote 343: Exhibit 002-110,
Reply to Intervener Subm ssions,
pages 69-71]

EnCana's activities wll not create the kind of
artificial conbined denning foraging habitat that is
hypot hesi zed to act as a sink for the Kangaroo Rat
popul ation. No roads will be constructed. And there
have been no record of vehicle nortality for Kangaroo
Rats in the NWA during 13 to 14 years of intensive
research.

[ Footnote 344: Hearing Transcript,
Cct ober 6, 2008, page 196,
lines 1-5]

Further, during cross-exam nation, M. Kansas
al so explained that, and |I quote:

"The actual source sink dynam c and
the effect on the overall neta

popul ation on the Suffield Bl ock on
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t he NWA has not been denonstrated.
It's conjecture...”

[ Foot note 345: Hearing Transcript,
Cct ober 6, 2008, page 196,

lines 10-13]

Additionally, the population viability nodel
found that all habitat types, including anthropogenic,
contributed to the persistence of the popul ation.

[ Foot note 346: Exhibit 003C- 006
Response to Informati on Requests,
No. 7]

EnCana's position is further supported by the
only study of oil and gas activities done on Od's
Kangar oo Rats.

[ Footnote 347: Hearing Transcript,
Cct ober 15, 2008, page 1404,
i nes 7-14]

This study was conpleted by the forenost expert
in Od' s Kangaroo Rats, Dr. David Gummrer, and others
in conjunction with the North Suffield Pipeline put in
by AEC, EnCana's predecessor. That study found, and I
quot e:

"No construction-rel ated
nortalities, no decrease survival

no effect on reproduction ... no
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effect on | arge-scal e di spersals,
and no differences in the frequency
of carrying food."

End quote.

[ Footnote 348: Hearing Transcript,
Cct ober 6, 2008, page 194,

lines 17-22]

M . Kansas pointed out that the pipeline
construction for this study was done during 54 days
from August to Novenber, which is an active period for
Kangaroo Rats. Therefore, the short-termwork that
EnCana is doing in the wntertinme should have an even
| esser effect.

[ Foot note 349: Hearing Transcript,
Cct ober 6, 2008, page 195,
lines 3-7]

In addition, COSEWC status report on the Ord's
Kangaroo Rat al so quoted the follow ng from
M. Gunmer, and | quote:

"Effects of pipeline construction
on resident Kangaroo Rats have been
studi ed i ntensively and several
mtigation nmeasures appear to
effectively mnimze direct

nortalities of Kangaroo Rats."
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(1)
A

[ Foot note 350: COSEWC, Assessnent
and Update Status Report on the
Ord's Kangaroo Rat (2006), page 20]

And those mtigation neasures are found in
EnCana' s EPP
Her petil es
Snakes

Let me nove on to snakes. The Governnent of
Canada expressed concern over the possibility of
i ncreased snake nortality fromthe Project. During
the hearing, M. Didiuk fromEnvironment Canada | ed
t he Panel through an abstract nodelling exercise to
denonstrate that there woul d be significant adverse
effects as a result of snake nortalities.

[ Footnote 351: Hearing Transcript,

Cct ober 24, 2008, page 3524-3531]

This illustration quite frankly is of no use to
the Panel. M. Didiuk nakes nunerous assunptions,
incorrect in sone cases, unsupported in others. For
exanpl e, he assunmed a popul ation of 575 adult fenal es.
Li kely a known nunber in the context of thousands,
per haps nore than 10,000 snakes in the NWA as stated
by M. Collister.

[ Foot note 352: Hearing Transcript,
Cct ober 25, 2008, page 3935,

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4214

lines 2-13]

The "nodel " al so uses figures froman Ontario
study on a Bl ack Rat Snake from hi ghways in cottage
country, a species that does not exist in the NWA

Fears over increased snake nortality are
unf ounded for a nunber of reasons. First, EnCana wl|
not be constructing during high risk tinmes for snakes
when they mgrate to and fromthe river. Second, the
| evel of activity in the NWA during Project operations
is very low Speed |limts during active snake tine
are restricted to 50 kilonetres per hour. At this
speed, the driver is nore likely to see the snake and
t he snake also has tinme to react and nove out of the
way .

[ Footnote 353: Hearing Transcript,

Cct ober 8, 2008, page 758-759]

In the Black Rat Snake study cited by M. Didiuk,
t he authors recogni zed the inportance of slower speeds
as an effective way to reduce snake nortality. And
note, these are the authors, they note, that when
travelling at relatively | ow speeds, and in their
study they suggested 60 kil ometres was a sl ow speed,
in nost cases drivers can probably see snakes well in
advance and avoid them

[ Footnote 354: Hearing Transcript,
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Cct ober 25, 2008, page 3934,
lines 6-23]

Third, EnCana's snake mtigation neasures al so
i nclude m nimzing north/south access within high-risk
areas, pronoting snake awareness in the comunity,
operating snake mgration signs, and hiring an on-site
bi ol ogi st for imredi ate response to snake encounters.

[ Foot note 355: Hearing Transcript,
Cct ober 8, 2008, page 756]

Lastly, EnCana has enbraced the mtigation
reconmendat i ons made by M. Didiuk. Those are al
found at EnCana's EPP as mtigation neasures.

[ Foot note 356: Hearing Transcript,
Cct ober 25, 2008, page 5936
i nes 6-14]

In addition to the -- let nme nove on to

anphi bi ans.
Anphi bi ans

In addition to the anphibian studies
conducted for the EI'S, PDA surveys will also identify
anphi bi an breedi ng ponds. EnCana will al so respect
t he year-round species-specific setbacks from breeding
or hi bernation ponds apart from excepti onal
circunstances as |'ve already di scussed.

[ Footnote 357: Exhibit 002-013,
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(m

ElIS, Volume 3, Section 5.8.3.42]

As noted by M. Collister, and | quote."
"There's certainly a renote
possibility that ... a Great Plains
Toad coul d be inpacted by
construction in the winter inits
hi bernation site. |If it does
happen, ny feeling is that it would
be highly unusual and certainly
woul dn't be a significant effect.”
[ Footnote 358: Hearing Transcript,
Cct ober 6, 2008, page 216,

i nes 9-14]

The EIS rated the effects of the Project on the

Great Pl ains Toad, Plains Spadefoot Toad and Northern
Leopard Frog as insignificant as a result of the

proposed mtigation in the PDA process.

Art hr opods

Let ne turn to arthropods, which after ten

joint review panels, this is the first tinme |I've seen

this cone up and |I'm happy to deal with it.

I ntervenors have noted that arthropods were

not considered a VECin the EIS. 1In response, EnCana
filed an assessnent entitled "Eval uation of Arthropods

Species at Risk in the Suffield National Wldlife Area
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in Southern Al berta.”
[ Footnote 359: Exhibit 002-110,
Reply to Intervener Subm ssions,
Appendi x T]

EnCana didn't dismss the issue; it went ahead,
did the work, filed the evidence to support its
position. The report discusses the |ikelihood of
specific arthropod-listed species being present in the
NWA, provides information for identifying potenti al
arthropod habitat in the PDA process, and confirns
that mtigation proposed by EnCana is appropriate for
arthropod species at risk. No one put that evidence
into doubt.

[ Footnote 360: Exhibit 002-110,
Reply to Intervener Subm ssions,
Page 3]

Further, EnCana's experts have posited that
protecting the native prairie, the sand dunes in the
north, and the habitats of |arger species, this wll
result in the protection of arthropod and insect
habi tats as wel|.

[ Footnote 361: Hearing Transcript,
Cct ober 8, 2008, page 519,
lines 1-7]

At one of the informal hearing sessions,
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(n)

Dr. Longair nmade a presentation to the Panel regarding
his concerns that arthropods were not considered in
the EIS, that, despite the fact that Dr. Longair
admtted he had not read the Environmental Protection
Plan and the over 400 mtigation nmeasures proposed
therein, he stated that EnCana could not denonstrate
that the Project will have no significant effect.

[ Footnote 362: Hearing Transcript,

Cct ober 18, 2008, page 2378, line

23 to page 2379, line 7, and page

2382, line 20, to page 2383,

line 7]

One wonders how you can arrive at that concl usion
when you haven't read the information. Unfortunately,
when questioned by the Chairman, Dr. Longair was
unable to indicate an appropriate arthropod i ndicator
t hat coul d have been used.

[ Footnote 363: Hearing Transcript,
Cct ober 18, 2008, page 2388, |ine
6, to page 2391, line 18]

Hi s assistance, M. Chairman, is quite of limted
val ue to the Panel

Let me nove on to rare plants.

Rare Pl ants.

As many as 24 rare plant species are known to
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occur within the NWA

[ Footnote 364: Exhibit 002-013,

ElIS, Volunme 3, Section 3.7.2.3]

The Al berta Natural Heritage Information System
is a database that tracks records of rare plants found
in the past by researchers in the area.

[ Foot note 365: Hearing Transcript,

COct ober 6, 2008, page 172,

lines 11-15]

The dat abase enabl ed EnCana to gain a good
under st andi ng about the types of rare plants in the
area and their broad distributions throughout the NWA

I nterveners were particularly concerned with the
Tiny Cryptanthe, Slender Muse-ear-cress, and
Smal | -fl owered Sand-verbena, which are SARA-1isted
speci es.

The effects of the Project on rare plant
species were rated as insignificant for the
construction, operations, and
decomm ssi oni ng/ abandonnent phases of the Project.

[ Footnote 366: Exhibit 002-013,

ElIS, Volunme 3, Section 3.7.2.3]

This was based on proposed mtigation neasures
and primarily the location marking an avoi dance of

rare plant species during the PDA process. Although
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rare plant surveys were not conducted for the EI S
potential inpacts, the PDA process is designed to
identify and avoid rare plants.

| need only refer you to the direction of the
Federal Court of Appeal in this country that said it
i s unhel pful to consider hypothetical effects when
known mtigation will be used and inplenented to avoid
an inpact. It applies directly to this issue.

EnCana is currently proposing a single survey
wi ndow from | ate June to m d-July based on the
flowering dates of all the potential ANH C Centre and
SARA-| i st ed speci es.

[ Footnote 367: Exhibit 002-110,

Reply to Intervener Subm ssions,

Appendi x E, page E-9]

The survey windows will be adjusted appropriately
each year based on the judgnent of a professional
botani st to ensure these |isted species are being
identified appropriately and in conpliance with the
ANHI C Cui del i nes on surveys.

Rare plant surveys fromthe PDA process wll be
effective for protecting rare plants because of their
site-specific nature.

[ Footnote 368: Hearing Transcript,

Cct ober 8, 2008, page 699,
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lines 8-19]

Due to this, the Project is predicted to have
negligible effects on rare plants.

[ Footnote 369: Hearing Transcript,

Cct ober 6, 2008, page 88,

i nes 21-24]

I n the exceptional circunstances, where avoi dance
is not possible, EnCana will inplement mtigation
nmeasures with a non-routine application to SEAC or
el ect to cancel the |ocation.

But let ne deal with that because it's
i mportant for the Panel to understand what the issue
is in respect of rare plants.

Dr. Wal ker and M. Wosaree gave evi dence
that transplanting and propagati on success of rare
plants works. Qher native prairie species have al so
been successfully transplanted and rescued on the AEC
Express Pipeline. Transplanting is not an unknown
mtigation.

[ Footnote 370: Hearing Transcript,

Cct ober 6, 2008, page 244-245]

In addition, Dr. Wal ker noted that rare plants
that are annuals don't survive over winter but their
seeds becone part of the seed bank. Since

construction is over wwnter and the topsoil wll be
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replaced, if the rare plant seeds are part of the soi
seed back, they will replace back in the sane spot and
will be allowed to germ nate the foll ow ng season

[ Footnote 371: Hearing Transcript,

Cct ober 8, 2008, page 70,

i nes 10-21]

There is also anpl e evidence that disturbance can
actually be beneficial to the rare plants. Wth
respect to EnCana's nonitoring at Koomati, M. Heese
noted this:

"Sand Verbena is flourishing am dst
a variety of disturbance ... there
i s evidence to suggest

di sturbance leads to long-term
viability of these popul ations."”

[ Footnote 372: Hearing Transcript,
Cct ober 6, 2008, page 229,

lines 5-10]

Furthernore, nonitoring has shown that in an area
where no di sturbance, no further disturbance occurred,
Tiny Cryptanthe has actually started to di sappear.

[ Footnote 373: Hearing Transcript,
Cct ober 6, 2008, page 176,
i nes 20-22]

Even the recovery strategy for Tiny Cryptanthe
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st at es,

el ement

And

quot e:

Tiny Cryptanthe appears to require sone
of di sturbance.

[ Footnote 374: Environnent Canada,
Recovery Strategy for the Tiny
Cryptanthe (Cryptantha mnima) in
Canada, October 2006, page 8]

here's what Dr. Wl ker had to say. And |

“... If anything, it [construction
activities] may inprove their
habi t at because the three COSEW C
speci es are sonmewhat dependent on
di sturbance and reduced
conpetition. They have been there
for 30 years of various |evels of
di sturbance and | think the prudent
approach woul d be to perhaps keep
on doi ng what's been going on; that
we are not sure whether the
activity is there ... is perhaps
pronoting their presence and
creating habitat for them

Now ... I've noticed sonewhat
of a disjunct between the recovery

pl ans and the SARA | egislation.
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The recovery plans all say that
they are there to | ook after
natural populations as if, | guess,
artificially-created popul ati ons or
di sturbance-created popul ati ons are
sonmehow not as good as
natural |l y-occurring ones. But, to
ny mnd, the plants don't care how
they got their habitat created for
t hem "

[ Footnote 375: Hearing Transcript,
Cct ober 6, 2008, page 227]

Dr. Wl ker's experience during the reclamation of
the Foothills Pipeline in Saskatchewan is yet another
exanpl e of how the | ack of disturbance can |lead to the
di sappearance of rare plants.

[ Footnote 376: Hearing Transcript,
Cct ober 6, 2008, pages 237-239]

We shoul d be cautious, M. Chairman. W should
not take at face value recovery strategies and
statenents by Environnent Canada that avoi dance is the
only way to save rare plants. It's not borne out by
t he evidence. The evidence clearly shows that the
rare plants at issue need sone |evel of disturbance to

remai n viabl e and adherence to a strict setback may
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(0)

actually be detrinental to their survival
Nevert hel ess, the currently generally-accepted
practice advocated by Environnent Canada, and which
EnCana has conmtted to, because of that, is
avoi dance.
Cunul ative Effects & Sel ection of Study Area

Let me nove on to cunul ative effects. EnCana
has been criticized in the subm ssions filed by
various interveners for the selection of its study
area and for the treatnent of cunulative effects in
the EIS. DND expressed concern regarding EnCana's
approach to assessing cunul ative effects specifically
alleging that it |acked information.

[ Footnote 377: DND: Exhibit

003-012, Witten Subm ssion Fornma

Hearing 003, pages 95-97]

This is despite the fact that DND s own

envi ronnent al assessnent of formation-|evel training
at CFB Suffield didn't even consider shallow gas
activities and it was conpleted in 2006 after this
Proj ect was announced. Nor did it assess critical
habi tat suitability, habitat nodelling, constraints
mappi ng, statistical and power analysis, or habitat
fragnentation.

[ Footnote 378: Hearing Transcript,
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Cct ober 23, 2008, page 3166
i nes 15-25]

Envi ronment Canada said they participated in that
envi ronnent al assessnent.

In addition, DND al so specul ated that the
cunul ative effects of this Project could inpact the
entire training area or the sustainability of Mlitary
training and defence research.

[ Footnote 379: DND: Exhibit
003-012, Witten Subm ssion Fornma
Hearing 003, page 55]

Further, Environnent Canada criticized EnCana's
approach alleging that it had not conducted a full and
proper cunul ative effects assessnent. |In fact, for
the formation-1level training, which excluded shall ow
gas activities, DND and Environnent Canada didn't even
bot her to contact EnCana about the EI'S that was being
conducted on the Base.

[ Footnote 380: Exhibit 003-012,
Witten Subm ssion Formal Hearing
003, pages 155, 184-188 and
Appendi x H|

So one wonders about their comments about the
met hodol ogy enpl oyed for cunul ative effects when they

choose to ignore it thensel ves.
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Panel

But let me deal with it. The Joint Review

for the Express Pipeline project articulated the

currently applicable test for considering cunul ative

effects for a project. The Joint Review Panel

identified three requirenents that nust be nmet before

t hey woul d consider as relevant any evidence rel ated

to cunmul ative effects. And they said this:

First, there nust be an
envi ronnental effect of the project
bei ng assessed.

Second, the environnental
effect nust be denonstrated to
operate cunul atively with the
envi ronnental effects from ot her
projects or activities.

Third, it nmust be known that
the other project or activities
have been or will be carried out
and are not hypotheti cal .

[ Footnote 381: NEB- CEAA Joi nt

Revi ew Panel , Environnenta
Assessnent of the Express Pipeline
Project: Joint Review Panel Report

OH1-95, (May 1996) pages 187-188].

In its decision, the Joint Review Panel also
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noted that a further requirenent is that the
cunul ative effects nust be |ikely.
[ Footnote 382: CEA
AgencyCunul ative Effects
Practioners Cuide, 1999,

Section 2. 1]

That's the context you nust consider cunul ative

effects in.

The Project is the only new additive effect that
will take place in the NWA so the |evel of conplexity
of future cunulative land use effects in the NWA is
extremely low The Coalition was concerned with the
possibility that 32 wells per section m ght be needed

by EnCana in the future. And M. L'Henaff addressed

that. He said, and | quote:
"... wereally don't see at this
time that this [32 well per
section] is a viable option ...
it's extrenely, highly unlikely.
If that situation were ever to
occur, we would have to cone back
here and go through this sane
process. "
[ Foot note 383: Hearing Transcript,
COct ober 6, 2008, page 137,
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i nes 15-20]

EnCana addressed these criticisns in detail on
page 82 of its Reply evidence. And | sinply refer you
to that docunent. They al so addressed it under
cross-exam nation by the Governnent of Canada.

M . Kansas di scussed the process for
determ ning cunmul ative effects. First, he noted that
t hey consi dered regional issues of concern within the
prairie region and | ooked at what are the residual
i npacts of the Project. Increnent -- inpacts of the
Project increnment overlap in time and space.

[ Footnote 384: Hearing Transcript,

Cct ober 9, 2008, page 856,

lines 3-17]

I n discussing the study area, M. Kansas conpared
it to other projects, including the Cheviot mne, with
a 3,200 square kilonetre study area, and a footprint
area of 26 kilonetres by 2 kilonetres. He conpared it
with the Geat Sand H lls regional study, which was
1,900 square kilonmetres and he conpared that to the
Proj ect study area which was 2,900 square kil onetres.

[ Foot note 385: Hearing Transcript,
Cct ober 9, 2008, page 857,
lines 1-16]

M. Kansas al so specified that in accordance with
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the CEAA Practitioner's CGuide, if there was a
negligible effect, no cunul ative effects assessnent
was done for that VEC. Wereas if there was an
insignificant effect, a cunulative effects assessnent
was conducted. That's in accordance with the CEAA
requirenments.

[ Foot note 386: Hearing Transcript,

Cct ober 9, 2008, page 859, lines 19

to page 860, |ine 24]

EnCana conducted an environnmental assessment for
each species at risk inits EI'S and considered 31 VECs
inits cunulative effects assessnent, including Od's
Kangaroo Rat, Burrowing OM, Sprague's Pipit,

Logger head Shri ke and Pronghorn Antel ope.
[ Footnote 387: Hearing Transcript,
Cct ober 9, 2008, pages 862-864]

The Cunul ative Effects Assessnent for vegetation,
wildlife, and soils predicted that there will be no
significant effects.

[ Footnote 388: Exhibit 002-013,
ElIS, Volume 3, Section 7; Exhibit
002- 110, Reply to Intervener
Subm ssi ons, page 73-82]
EnCana intentionally took the Project-specific

approach to conducting its cunul ative effects

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4231

assessnment. Regional planning requires considerable
mul tijurisdictional collaboration and planning and it
is not appropriate for project-specific environnental
assessnent. That, again, is in accordance with the
CEAA gui dance on preparing cunul ative effects
assessnents.

[ Footnote 389: Exhibit 002-110,

Reply to Intervener Subm ssions,

page 74]

The Joint Revi ew Panel instructed EnCana to
follow the CEAA's cunul ative effects assessnent
Practitioner's Quide. This guide notes that
cumul ati ve effects assessnents are usually done as
part of a single project application submtted to
regul atory agencies for approval

[ Foot note 390: CEA Agency
Cunul ative Effects Practitioners
Qui de, 1999, Section 4. 2]

It enphasizes that project-specific cunulative
effects assessnent cannot be forced into the role of
regi onal planning. Such studies are not the
responsi bility of a single Proponent but of a nunber
of governnent agenci es and st akehol ders.

[ Foot note 391: CEA Agency

Cumul ative Effects Practitioners
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Qui de, 1999, Section 4. 2]

On this point, M. Kansas stated:

Dr.

nat ur a

"... after all, we were asked by
the Panel in the Cunul ative Effects
Assessnent to follow the Guidelines
of the Hegman et. al., CEAA
Practitioner's Guide. [It's very
clear that guide is fundanentally
focused on single project CEAA and
not strategi c CEAA and not even a
regi onal planning based CEAA... So
we followed a single project CEAA
whi ch, fundanentally, has to m x
the increnental effect of the
Project in the context of the
regional effects. And That's what
we did."

[ Footnote 392: Hearing Transcript,
Cct ober 9, 2008, page 860,

lines 7-19]

Stel fox recommended quantifying the range of

variability for all key VECs using sinulation

nodel s and conducti ng backcast and forecast

sinul ati

to 2055.

ons for the Suffield NMA for the period 1955
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[ Footnote 393: Coalition:
Exhi bit 006-017, Tab 3, page 9]

The sinul ations recomrended by Dr. Stelfox wll
not add val ue or change the EI S predictions that have
been made using | ocal enpirical know edge, anal ogue
studi es, and expert opinions.

[ Footnote 394: Exhibit 002-110,
Reply to Intervener Subm ssions,
page 78]

Back-casting is a general planning approach that,
by his own definition, is potentially rife with
uncertainty due to the lack of quantitative
conparative information and the arbitrary sel ection of
a timng period.

[ Footnote 395: Exhibit 002-110,
Reply to Intervener Subm ssions,
page 78]

EnCana's EI S has al ready accounted for
i nformati on concerning natural range of variability of
di sturbances to relevant VECs. Information of the
natural range of variability of VECs, the trajectory
of recovery is available from past studies and
specific nonitoring in the NMA.  Sinul ation nodels are
not required for quantifying natural range of recovery

and forecasting when real world data is avail abl e.
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As M. Kansas expl ained, and | quote:
"If there's no data, there's no
data. You can't make data up. And
to assign trajectories or
percentages in a nodel that are
based on a range and run scenari 0s,
to me, is nowhere near as powerfu
as going out and actually finding
out what happens.”

[ Footnote 396: Hearing Transcript,
Cct ober 8, 2008, pages 620-621]

The CEAA s cunul ati ve effects assessnent

Practitioner's Quide clearly states that there is not

one conprehensi ve nmet hod by which any cunul ative
ef fects assessnent may be perforned.

[ Foot note 397: CEA Agency

Cunul ative Effects Practitioners

Qui de 1999, s. 5.0]

Furthernore, it gives us this warning:
"Expectations as to what CEA's can
acconpli sh nust not exceed what can
be technically acconplished, what
is scientifically known about
envi ronnental conditions, and what

is possible within the existing

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4235

(p)

regul atory review process and

jurisdictional |and

adm ni stration."

[ Foot note 398: CEA Agency

Cunul ative Effects Practitioners

Qui de, 1999, s.5.0]

M. Chairman, there is no information lacking in
the cunul ative effects assessnent. As the cunulative
effects assessnent concluded that there will be no
significant affects, and the assessnent specifically
took into account the possibility of increased
Mlitary training, the Project wll not result in
cunul ative effects to the training area.

EnCana’' s assessnment was conducted using an
approach consistent wth the Guide and, contrary to
the interveners' suggestions, it is conplete,

t hor ough, and not | acking in any respect.
Envi ronnmental Protection Plan (EPP)

Let me nove on to the Environnental
Protection Plan. In its supplenmental subm ssion, the
Departnent of National Defence and Natural Resources
Canada provi ded several broad recomendati ons
regardi ng the EPP. Environnment Canada nakes a broad
statenment that the EPP has not addressed several

uncertainties. Wat those are, we're not sure.
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EnCana has submitted responses to DND s and NRCan's
recommendations and | sinply direct the Panel to those
responses to those recommendations in the Reply
evi dence Exhi bit 002-110.

[ Footnote 399: Exhibit 002-110,

Reply to Intervener Subm ssions,

Appendi x B]

DND s general concern regarding the EPP is that,
whi | e EnCana provides many mtigation nmeasures in the
EPP that coul d be used, the EPP does not provide
specific informati on about which mtigation will be
initially inplemented and which mtigation will be
i npl emented should initial mtigation be ineffective.

[ Footnote 400: Exhibit 003-019,
Suppl enrental Witten Subm ssion
Formal Hearing 003, Section I|]

M. Chairman, that request is not inline with
what happens in the real world and is not possible to
undertake. And let me explain. The EPP provides a
suite of proven mtigation neasures that are avail able
to the individuals in the field to make site-specific
informed decisions. Different mtigation options are
provi ded so that the Environnental |nspector and
ot hers can nmake a decision in the field as to what

measure i s best suited for a particular situation. It

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4237

is contrary to good environmental managenent to
require a command and control approach to
environnental protection. Different circunstances
require different solutions. The goal of the EPP is
to create all of the available tools. No one can know
i n advance every possible situation that will arise.
The responsi bl e approach is, thus, to provide the
tools to deal with those different situations that may
ari se.

There will be environnmental inspection in the
field during the construction of all field facilities
as part of the EPP.

[ Footnote 401: Hearing Transcript,

Cct ober 8, 2008, page 568,

lines 8-11; Exhibit 002-077, EPP

s. 3.4]

Envi ronnmental Inspectors will work very closely
with contractors. And you heard the contractors speak
in Medicine Hat about what is required to be done and
what is required to be done right in respect of a
specific site.

[ Foot note 402: Hearing Transcript,

Cct ober 8, 2008, page 570,

[ines 1-4]

Activity Coordinators, Activity Inspectors, and
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Envi ronnmental | nspectors will be the eyes and ears on
the ground to ensure that contractors conply with the
requirenents of the EPP during all phases of the
Proj ect.

[ Footnote 403: Hearing Transcript,

Cct ober 8, 2008, page 568,

lines 12-18]

Al'l EnCana enpl oyees and contractors will be
trained with regard to the commtnents and
expectations fromthe EPP and the EEMP, as well as the
consequences of non-conpli ance.

[ Footnote 404: Hearing Transcript,
Cct ober 8, 2008, page 570,
lines 17-22]

And, again, you heard those consequences in
Medi cine Hat. Anyone on site, anyone, has the ability
and responsibility to halt activities if an
envi ronnental issue arises, including Activity
Coordinators, Activity Inspectors, and Environnental
| nspectors.

[ Foot note 405: Hearing Transcript,
Cct ober 8, 2008, page 570,
lines 17-22]

You heard in Medicine Hat from EnCana's

contractors, the approach works.
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(q)

It is inpossible for a Proponent to list a
specific initial mtigation neasure for every possible
situation as well as a back-up neasure in the event
that initial mtigation is ineffective for every
possi bl e situation. That's what DND is asking for.
That is far beyond what is required under CEAA and in
respect of good environnental nanagenent.

The tools are available in the EPP for
specific site protection. In addition, the EEMP wi ||
be nmonitoring the effectiveness of that mtigation and
wi || provide feedback |oop for inplenenting adaptive
managenent neasures as required, which takes ne to the
EEMP
Monitoring and Fol |l ow Up Pl an ( EEMP)

In its supplenental subm ssion, DND provided
two recommendations in its assessnments of EnCana's
EEMP, both of which EnCana addresses in its Reply
Subm ssion. In responding to the recommendati ons,
EnCana has conmtted to establishing the Environnental
Ef fects Monitoring Advisory Conmttee prior to
i npl emrentation of the Project and providing a
finalized energency response plan to CFB Suffield for
conment .

[ Footnote 406: Exhibit 002-110,

Reply to Intervener Subm ssions,
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Appendi x B]

Wth respect to an EEV Advisory Conmittee, even
M. Wallis fromthe Environmental Coalition conceded
that they can be very good if they are structured
right and given the comm tnent from agencies to
i npl enent their recomendati ons.

[ Footnote 407: Hearing Transcript,
Cct ober 16, 2008, page 1875,
i nes 8-11]

The Environnental Coalition also expressed a
willingness to work with EnCana in such a commttee to
address problens within Suffield, always, of course,
to be fair, subject to their primary position that
this Project not be approved.

[ Footnote 408: Hearing Transcript,
Cct ober 16, 2008, page 1875,
i nes 19-25]

Ongoing nmonitoring is inportant to the successful
use of adaptive managenent. Adaptive managenent
ensures that mtigation and foll ow up prograns can be
nodi fied in accordance with the results of
environnental nonitoring to address incidents and
i mprove environnental performance.

EnCana' s approach to adapti ve managenent is

not an experinental trial and error approach. That's
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just not it. Rather, it is a decision tree in
choosi ng an appropriate mtigation neasure.
[ Footnote 409: Hearing Transcript,
Cct ober 15, 2008, page 1480,
lines 17-24]

Vari ous exanpl es of how adaptive managenent have
been used in the field were discussed during the
heari ng.

[ Footnote 410: Hearing Transcript,
Cct ober 15, 2008, pages 1486-1488]

M. Heese also made note of the role that
adapti ve managenent woul d play throughout the life of
the Project, and this is what he said, and |I quote:

"But addressing the environnental
vari ables that are captured through
t he PDA process, we ... want to
respond to those variabl es during
construction and i npl enmentation
phase but al so throughout the life
of the Project. So meking sure
that operationally we are nmaking
appropri ate deci si ons and we

conti nue to make good deci si ons of
how we access the field and how

t hose environnental constraints
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continue to interact with our
operations.”

[ Footnote 411: Hearing Transcript,
Cct ober 14, 2008, page 1286]

M. Chairman, EnCana's EEMP proposes candi date
studies to nonitor the effectiveness of the mtigation
measures and verify the predictions of the EIS.
EnCana's EEMP wi || al so be coordinated with other
ki nds of research done by the governnent or
universities. And that can again all be found in
Exhi bit 002-078.

[ Footnote 412: Exhibit 002-078,
EEMP, pg. 3; Hearing Transcript,
Cct ober 8, 2008, page 581, lines
15- 18]

The EEMP neets the requirenents of the Quidelines
in the CEAA. It contains enough flexibility to deal
wi th any recommendations this Panel m ght have and is
fl exi bl e enough to deal with any recomendati ons t hat
either the DND, the regulators, or other interested
parties |ike the Coalition m ght have.

It will provide valuable information on a
variety of species that is currently |acking, which
can be used to nanage these natural resources

t hroughout the dry m xedgrass prairie ecosystem
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(r)

Let me nove to recl amation.
Recl amat i on

The interveners raised several issues about
reclamation. DND raised the issue that EnCana has not
clearly defined its reclamation objectives and that
these need to be clearly articul ated and evi dence of
successful reclamation based on these objectives nust
be provi ded.

[ Footnote 413: Exhibit 003-012,

Witten Subm ssion Formal Hearing

003, pages 119-121]

Envi ronment Canada recommended that a plan shoul d

be inmplenmented to reclaimand renedi ate the current
i ndustrial footprint before adding to the footprint.

[ Footnote 414: Exhibit 003-012,

Witten Subm ssion Formal Hearing

003, page 188]

And the Coalition recomended reclaimng to

equi val ent conditions as maintaining soil site
stability, hydrologic function, and integrity of the
bi otic comunity.

[ Footnote 415: Exhibit 006-017,

Witten Subm ssion Formal Hearing

004A Tab 4, page 31]

M. Chairman, in response to these concerns,
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EnCana, and Dr. Wal ker on behalf of EnCana, filed a
report entitled "Rangel and Functionality Assessnent”
which is the nonitoring assessnent section of the
original conceptual Reclamation Plan filed within the
El S.

[ Footnote 416: Exhibit 002-110,

Reply to Intervener Subm ssions,

Appendi x K]

[ Footnote 417: Exhibit 002-010,

ElIS, Volunme 1, Appendix H 1]

The report follows the Society for Ecol ogical
Restoration Cuidelines and ains to restore rangel and
functionality.

[ Footnote 418: Hearing Transcript,
COct ober 15, 2008, page 1372,
i nes 4-8]

Dr. Wal ker testified that the standards of his
protocol are higher than the current Al berta
Envi ronnment recl amation standards as well as the new
standards that are currently under devel opnent.

[ Footnote 419: Hearing Transcript,
Cct ober 17, 2008, page 2116-2117]

M. Whosaree noted that rangel and health

assessnent is basically a system adopted by ASRD to

gauge potential effects on a particular disturbed site
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when it's reclained and it's just a matter of adapting
that to the existing conditions in the NWA. He saw no
issue with Dr. Wal ker's proposal

[ Footnote 420: Hearing Transcript,

Cct ober 25, 2008, page 3799,

i nes 14-21]

Dr. Wal ker is one of the |leading authorities for
reclamation in prairie environments and took part in
devel opi ng the Reclamation Plan for the Express
Pi peline. The Proponent of the Express Pipeline was
50 percent owned by AEC. Now EnCana. The Canadi an
portion of the Express Pipeline consisted of
approxi mately 430 kil ometres of 24-inch pipeline, this
is atransmssion pipeline, with a stripped
ri ght-of-way which is nmuch nore invasive than the
proposed Project. And it can all be founded in
Exhi bit 006- 044.

[ Footnote 421: Exhibit 006- 044,
Field Observations of the Recovery
of Native Rangel and Pl ant

Communi ties on Express Pipeline O
July 2008, page 3]

Over 10 years after the construction of the
Express Pipeline, nmenbers of the original stakehol ders

of the Environnental Advisory Commttee, including
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Ms. Bradley, fromthe Coalition, enbarked on a
three-day tour of the site to nonitor reclamation.
One of the finding of that report was that site
selection and route planning wth avoi dance of the
nost ecol ogical sensitive sites is the key to success.
That's exactly what EnCana is proposing.

[ Footnote 422: Exhibit 006- 044,

Fi el d Qoservations of the Recovery

of Native Rangel and Pl ant

Communi ties on Express Pipeline -

July 2008, page 7]

When questioned by the Panel, Ms. Bradley from
the Coalition conceded that the Express Pipeline was a
good exanpl e of dry m xedgrass prairie reclamation.

[ Footnote 423: Hearing Transcript,
Cct ober 16, 2008, pages 1905-1906]

The success that AEC and Dr. WAl ker experienced
wi th Express Pipeline should provide the Panel with
great assurance about EnCana's ability to reclaimthis
Project, which will have a significantly smaller
footprint, limted soil stripping, and the advantage
of 15 years of | earning.

Dr. Walker's report provides a nonitoring program
based on concepts of rangel and health that wll

consi der the reclamati on process at all stages and
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evaluate it at all stages fromplanning to
construction to early post-construction nonitoring to
t he post-abandonnent phase.

[ Footnote 424: Hearing Transcript,

Cct ober 8, 2008, page 690,

lines 11-20; Hearing Transcript,

Cct ober 15, 2008, pages 1366-1367]

Thi s approach ensures there is a trajectory for

its successful restoration of the disturbance to a
pre-defined target. Al you need to do is |ook at
Dr. Wal ker's proposal. Dr. Wl ker described the
restoration protocol as follows, and | quote:

"It is a way of conparing to a

reference site. And that reference

site should be one that is in

exi stence. It could be one that

DND and EnCana goes out and | ooks

at a wellsite and says, yes, this

is exactly what we're | ooking for.

The protocol provides a neans of

nmeasuring that and descri bing that

guantitatively and then that can

becone a target. |It's flexible

enough, the protocol, that it can

accommodate a variety of different
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| and uses and | and use objectives."

[ Foot note 425: Hearing Transcript,

Cct ober 15, 2008, page 1371

lines 1-10]

And Dr. Wal ker wal ked you through that in the
rebuttal evidence.

In its Opening Statement, Environnment Canada
asserted that EnCana's Recl amation Plan was based on
uncl ear | and use objectives and i nappropriate
definitions of success and nonitoring.

[ Footnote 426: Hearing Transcript,

Cct ober 21, 2008, page 2719-2720]

Envi ronment Canada woul d appear to be confused.
EnCana's Recl amati on Plan builds on key conponents of
t he grasslands framework by the Al berta Reclamation
Criteria Advisory Goup. The RCAGis a
mul ti-stakehol der group which is currently designing
the upstreamoil and gas reclamation criteria for
Al berta Environment and a certification process to
assi st industry, governnent and | andowners.

In Dr. Walker's report, reclamation goals and
objectives are clearly defined. Methods to neasure
recl amati on success are clearly described. And the
standards and criteria for reclamation success are

clearly proposed.
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To ensure that reclamation is proceeding
appropriately, EnCana proposes to utilize the Range
Heal th Assessnent Protocol specifically created for
this Project by Dr. Wl ker which neasured rangel and
functionality on the basis of the very three
i ndi cators suggested by the Coalition: Site stability
function, watershed function, and by audit integrity.

There is anple evidence to show that EnCana's
efforts at mtigation and reclamati on have been
successful in the past. The AXYS Report evaluated a
nunber of sites fromthe EnCana drilling programtwo
years after a Spider-Plow was used for installation of
t he pi peline rights-of-way.

[ Footnote 427: Exhibit 002-001,

Post Construction Vegetation

Assessnent - prepared for EnCana]

On and off pipeline plant species simlarity
rates above 75 percent were achieved for vegetation
conmmunities simlarity wwthin two years of the
pi peline installation.

[ Footnote 428: Hearing Transcript,

Cct ober 23, 2008, page 3327, lines

4-14]

Dr. Wl ker has stated that, based on EnCana's

proposed actions, the post-Project |andscape, wll be
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closer to native prairie perhaps than it is today.
[ Footnote 429: Hearing Transcript,
Cct ober 8, 2008, pages 632-633]

As noted by M. Wosaree, who has 20 years of
experience working on native plant devel opnment habit at
restoration, when it cones to reclamation in areas of
the NWA, he said, "W can reclaimthemall."

[ Footnote 430: Hearing Transcript,
Cct ober 25, 2008, page 3894,
lines 1-8]

Lastly, Dr. Walker is proposing to utilize a soi
| oss equation of four tonnes per hectare per year. In
response to criticismby Dr. WIf of NRCan that one
tonne per hectare per year is nore appropriate,

[ Footnote 431: Hearing Transcript, Cctober 25, 2008,
page 3368, lines 15-24], Dr. Wal ker noted four tonnes
per hectare per year is the accepted standard of
Agriculture Canada, all agricultural departnents
t hroughout Canada, and the Cty of Calgary, and it's
been approved by Dr. Foster, one of the devel opers of
the Universal Soil Loss Equation

[ Footnote 432: Hearing Transcript,

Cct ober 25, 2008, page 3926

line 17, to page 3937, line 7]

Let ne nove on, as |I'mgetting close to the end,
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(s)

to Pre-D sturbance Assessnent.
Pre- D sturbance Assessnent (PDA)

M. Chairman, the PDA process is the primry
mtigation for the Project and the assurance that the
predicted effects of this Project will be accurate.

It will locate and avoid all environnentally-sensitive
features and, by doing so, will prevent inpacts to

t hose features. As noted by M. Fudge, one of the
best mtigations is avoidance. That is echoed by the
Federal Court of Appeal in the Express Pipeline.

[ Footnote 433: Hearing Transcript,

COct ober 8, 2008, page 731,

i nes 23-25]

EnCana has nodified and expanded upon the PDA
process explained in earlier docunents such as the EI' S
and EPP in order to arrive at what it believes is a
state-of-the-art siting process for devel opnent in
sensitive areas. EnCana's proposed PDA process has
been inforned by several iterations of expert
di scussion and sinulations in order to provide a
practical process that works to protect the
envi ronnent .

[ Footnote 434: Hearing Transcript,

Cct ober 7, 2008, page 465, line 12,

to page 467, |ine 4]
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It is not unusual to apply for a project or
facility prior to the final determ nation of project
site locations. It happens all the tine. |In past
facilities applications, conditions are inposed on
proponents to follow a specific siting plan or to
follow a specific Environnmental Protection Plan with
regul atory authorities confirmng conpliance wth
t hose plans prior to developnent. That is evidenced
i n nunmerous NEB decisions, G+ 3/2002, GH 2/2007
OH 1/ 2007, projects dealing with Maritinmes and
Nort heast Pipeline, TransCanada Keystone Pipeline, and
t he Express project.

[ Footnote 435: Maritines &
Nor t heast Pi peline Managenent Ltd.
(Novenber 2002), GH 3-2002 (NEB),
pages 26-44; TransCanada Keystone
Pi pel i ne GP (Sept enber 2007),

OH 1- 2007 (NEB)]

The field investigations that will be done as
part of the PDAs are detailed in EnCana's Reply
evi dence.

[ Footnote 436: Exhibit 002-110,
Reply to Intervener Subm ssions,
Appendi x E]

It explains by species the areas to be surveyed,

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4253

nmet hodol ogi es to be used, survey timng, and
qualifications of all personnel. Details regarding
timelines and required manpower for all PDA surveys
were al so di scussed at the hearing.

[ Footnote 437: Hearing Transcript,

Cct ober 15, 2008, pages 1334-1342]

The inportance of field investigations was noted

by M. L'Henaff in discussion on constraints mapping:
"I't's useful at the desktop, but
you will never, | believe, it wll
never be nore val uabl e than going
out to the site and taking an
assessnment at the site. So, in
reality, those sources need to be
used in conjunction with each
ot her."
[ Footnote 438: Hearing Transcript,
Cct ober 14, 2008, page 1255]

Prelimnary | andscape surveys wl| be done over
the area that was subject to construction in the
foll ow ng season

[ Footnote 439: Hearing Transcript,
Cct ober 14, 2008, pages 1282-1283]
This will be followed by a survey on the specific

deened | eases and right-of-way sites. The field
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constructibility assessnent will determne final well
| ocation and M. Heese el aborated on how these three
different |evels of surveys worked together:
"The first type, being
| andscape-styl e surveys, by nature
of our Project proceeding through
the NWA, it is only inherent that
by the end of the three years we
wi Il al so have conpl eted those
| andscape-styl e surveys t hroughout
the NWA. The second type of
inventory he [M. Collister] was
referring to would be the
ri ght-of-way specific, where the
actual devel opnents are
individually selected to, to
travel, and then again, based upon
that -- or evaluation of that
survey, we would again do small --
probably | ess so intensive
novenents of, of wells and
pi pelines [to acconmopbdate what we
see on the ground.]
And then, in fact, there's a

third, final step, which is the

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4255

field constructibility assessnent
to look at potential mtigative
strategies for soil condition,
reclamation strategies, those sorts
of things."

[ Foot note 440: Hearing Transcript,
Cct ober 14, 2008, page 1258]

In addition, the results of the nunmerous field
surveys that will take place during the PDAs will be
i ncorporated into EnCana's dat abases and constraint
maps.

[ Footnote 441: Hearing Transcript,
Cct ober 14, 2008, page 1255]

The PDA information will also assist in the
i npl emrentation of the EPP and further informthe EEMP
Finally, the information wll be invaluable in
managi ng and conserving the wildlife in the NMA and
the dry m xedgrass prairie as a whol e.

EnCana has conmtted to utilize Scobie and
Fam now (2000) or its successor and ASRD set back
di stances to determ ne setback distances for al
species listed in those CGuidelines.

[ Footnote 442: Exhibit 002-077,
Envi ronnmental Protection Pl an,

Section 2.5, Article 21]
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Shoul d ASRD set backs evol ve and becone nore
conservative, EnCana wi || recognize those changes.
[ Foot note 443: Hearing Transcript,
Cct ober 14, 2008, page 1278]
EnCana acknow edges that DND has al so i ssued
set back Gui del i nes.
[ Foot note 444: Exhibit 003A-010,
Suppl enental information requested
by panel in letter dated August 14,
2007]
The nmultiplicity of setback Guidelines is not
problematic, as M. Collister explained. And | quote:
"EnCana has enbraced the setback
for a particular |isted species
usi ng one or the other of those
references that you alluded to,
[ Scobi e and Fam now, ASRD and DND
set backs], and in all cases they
have enbraced the nost
conservati ve.
| f we conpare those setbacks
to the setbacks recomended by DND
| believe that there's only one
listed species for which DND has a

greater setback. That's Loggerhead
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Shrike, | believe. So | guess ny

suggesti on woul d be that the effect

woul dn't be | arge using DND

set backs in place of Environnent

Canada and ASRD set backs, but |

woul d point out, | believe that the

DND s setbacks are based on, in

| arge part, those two references.

And it just so happens that the

speci es we're tal king about,

Logger head Shri ke, for which they

differ, there's information

avail abl e that supports the setback

as reconmmended by Environnent

Canada. "

[ Foot note 445: Hearing Transcript,

Cct ober 14, 2008, page 1277-1278]

Along with performng its responsibilities under

t he Access Agreenent, SEAC will review conpliance with
t he PDA process and make recommendations to the Base
Conmmander .

[ Foot note 446: Hearing Transcript,

Cct ober 7, 2008, page 382,

lines 15-19]

The i nvol venent of SEAC will ensure that the PDA
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is an open and transparent process.
[ Footnote 447: Hearing Transcript,
Oct ober 8, 2008, page 512,
lines 25, page 513, line 1]

As discussed by M. L'Henaff in the Opening
Statement, EnCana antici pates that approxinmately
80 percent of all wells, access trails, and
rights-of-way wll be |located without any conflicts
wi th environnental constraints or operational issues.

[ Footnote 448: Exhibit 002-123,
Package of Slides & Opening
St at ement of EnCana, page 31]

This nunber is supported by the results of PDA
denonstrati on where project infrastructure was able to
be sited w thout any setback issues over 80 percent of
the tine.

[ Footnote 449: Exhibit 002-110,
Reply to Intervener Subm ssions,
Appendi x J]

Muich was made of the fact that two of the
pipelines fell within the buffers of wetlands. [|'m
not sure why. EnCana was very transparent in its
approach. It nmade no attenpt to hide that fact. It
ran the nodel, ran the PDA process, did the

simul ation, and provided you the information. Eighty
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percent of the facilities were outside those setbacks.
Two of the access pipelines happened to be inside.
They presented that to you. Those will have to go

t hrough SEAC for review and recommendati on to the Base
Commander. That's how it works. No one's trying to
hi de anyt hi ng.

[ Foot note 450: Hearing Transcript,

Cct ober 7, 2008, pages 386-387;

Hearing Transcript, Cctober 9,

2008, pages 927-928]

For these applications that are non-routine, SEAC
will give a recomendation to the Base Conmmander and
it is expected that they will audit an appropriate
sanpling to ensure proper adherence to the PDA
pr ocess.

I n circunstances where EnCana is unable to
avoid a feature or nust be active in a setback, the
proposed | ocation nust be reviewed by SEAC as
non-routine and recomendati on nade to the Base
Commander. Wen this occurs, EnCana will engage an
i ndependent environnental specialist to propose an
alternative site or route adjustnment along with
site-specific mtigation neasures.

CEAA wi I | consider that proposed mtigation

and provide a recommendation to the Base Conmander for
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approval or deni al
At the same tinme, the need for a SARA perm t
can be evaluated, as | discussed earlier.
[ Footnote 451: Exhibit 002-123,
Package of Slides & Opening
St at ement of EnCana, page 31]
M . Heese gave a good exanpl e of how EnCana's
approach to bal anci ng environnental variabl es worKk.
[ Foot note 452: Hearing Transcript,
Cct ober 8, 2008, pages 510-511]
Two of the wells, 15 of 28 and 11 of 28 in

Application --

THE COURT REPORTER: |"msorry, M. Denstedt,

coul d you pl ease repeat those nunbers

VR. DENSTEDT: | sure will. Two of the

well's, 15 of 28 and 11 of 28 in Application 1435831
have been sited within wetland buffers in order to
m nimze the effects of wwnd erosion in areas with
sensitive soils.

Additionally, the well in the 11 of 28
location is within 20 netres of a Class 1 epheneral
wet| and so that the distance fromthe wetland wth the
hi gher | evel of classification could be maxi m zed.

Constructing conpletely outside the wetland

buf fer woul d have been an inferior route and woul d
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have added approxi mately 20 percent of length to the
pi pel i ne.

The purpose of the PDA is to nmake good
deci sions by nmaking the right environnental decisions
bal anci ng wi nd erosion versus being within a buffer
and | engths of |ines which may cause additi onal
di sturbance. That's the purpose of non-routine
applications in the PDA process; making inforned
deci si ons.

EnCana does not intend to file the PDAs for
all of the proposed wells and pipelines one
application at a tine. |In order to reduce the
wor kl oad of SEAC and the DND, applications wll
typically be on a battery basis. Simlarly, as they
wer e done under the agreenent.

Wth information being submtted at each
stage of the PDA process for SEAC and the DND to stay
i nf or med.

[ Foot note 453: Hearing Transcript,

Cct ober 14, 2008, page 1309-1310]

For exanpl e, as EnCana conducts field surveys for
wildlife, the results of those surveys for the battery
will be submtted to SEAC and DND as the survey is
conpl eted and as part of a conpiled PDA final product

report for review by SEAC and ultimate decision by the
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Base Commander .

As | mentioned earlier today, EnCana is not
asking the Panel to approve each individual well and
pi peline. EnCana is seeking the Panel's approval of
this process, the PDA process, as the primary
mtigation neasure in siting project infrastructure
and that conpliance with that process be a condition
of approval .

Thi s approach provides an efficient and
effective way to ensure the environnment is protected.
I ndi vi dual permts do not have to be obtai ned for each
PDA.

[ Foot note 454: Hearing Transcript,

Cct ober 14, 2008, page 1291]

Rat her, EnCana is seeking one permt approving
the Project, including the activities to conduct the
PDA process and the conpliance wth the PDA process be
a condition of that approval

It is inmportant to note that the PDA process
is not new PDAs evolved from EPPs, |ike the one
whi ch formed such a critical part of the Express
Pi peline project and the other major projects |
referred to above.

[ Foot note 455: Express Pipeline

Project, Report of the Joint Review
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Panel , May 1996 and National Energy
Board Decision OH 1-95, "Express
Pipeline Ltd.", 1996]

Express was the very first project to ever
undergo a Joint Revi ew Panel process under CEAA.  For
the Express Pipeline, the Panel had a split decision
3-to-1 in favour.

Today, the Express Pipeline project, in
EnCana's view, can be regarded as an exanpl e of good
envi ronnent al pl anni ng, bal anced envi ronnent al
protection, and econom c devel opnent .

[ Foot note 456: Exhi bit 006- 044,

Field Observations of the Recovery

of Native Rangel and Report

Communi ti es on Express Pipeline -

July 2008 [Bradl ey Express cite]]

Dr. Wl ker al so pointed out a reconmendation from
Western G lfield Report fromover 30 years ago
suggesting sonething very simlar to the PDA process
now bei ng proposed. In that report, route and site
sel ection nmade by a group trained to recogni ze areas
nost suitable for devel opnment should be foll owed.
That was one of the recomendati ons from 30 years ago.
That recommendation is enhanced and brought to a

state-of-the-art in this PDA
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[ Footnote 457: Hearing Transcript,

Cct ober 15, 2008, page 1503,

i nes 4-11]

So what EnCana is suggesting, M. Chairman, it's
not novel - it's sinply inproved.
On this point, | would like to wap up with words

by M. L' Henaff. And he says:

"We are very confident in the PDA

process. |It's not absolutely brand

new. | think howit's all cone

t oget her and the various forns of

surveys are enhanced but we

certainly have been surveying for

wildlife and for vegetation out

there. W certainly know how to do

that. W know how to take that

i nformati on and incorporate that

into a site-specific plan. W know

how to nmake site assessnents. And

so these are all pieces that we

have done many, many tines before

and we know how to nove them

t hrough a process that nanages at a

canpaign level. So we are very

experienced at that. And | think
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we're very proud of the PDA process
because we think we've gone quite a
few steps ahead. W are siting
envi ronnental assets at the battery
level and will ultimately be at the
NVWA | evel . But, you know, we as a
communi ty, we've done that before
in past and we know how to do it.
So a lot of these elenents are very
tried and true. How we are putting
themtogether is just a new and
better way of doing it."

[ Foot note 458: Hearing Transcript,
Cct ober 15, 2008, page 1451]

M. Chairman, the PDA process wll ensure that
the Project will be carried out without any Ilikely
significant adverse environnental effects. The Panel
can take confort fromthe fact that EnCana's primary
mtigation nmeasure and condition of their permt, the
PDA process wll ensure the environment is protected
through mtigation that is well proven.

In addition, through the oversight of SEAC
and DND, this Panel and the public will have yet
further confort that the process will be effective and

transparent.
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PART SEVEN - CONCLUSI ON

M. Chairman, |let nme conclude ny remarks this
nor ni ng.

EnCana's evidence that there is not likely to
be any significant adverse environnmental effects
caused by this Project, in our view, has not been
contradi ct ed.

The evidence clearly shows that EnCana has
i ntegrated and bal anced the three objectives of
sust ai nabl e devel opnent in the planning and
deci si on- maki ng process for this Project. As a
result, each conponent of this Project is designed to
ensur e sust ai nabl e devel opnent:

(i) Regar di ng t he environnent,

EnCana has conpl eted an extensive

envi ronnent al assessnent and

proposed numnerous proven and

effective mtigation neasures to

ensure that the inpact of its

devel opnent on the area i s not

likely to result in significant

adverse effects.

(i1) Regarding social

consi derations, EnCana's proposal

ensures that the NWA will conti nue
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to be available to the current
users, mlitary, cattle grazing,

i ndustry, research, while
continuing to protect and preserve
t his val uabl e conservation area so
that it is available to future
generations. At the sane tine, the
Project will advance the know edge
of all species in the NWA and w ||
provi de valuable information to

i nprove the conservation and
protection of the NWA's

envi ronnental resources. The

Proj ect provides additional social
value in the devel opnent of a | ow
carbon intensity energy source

whi ch woul d ot herw se remain

i naccessi bl e.

(iii) And, finally, in respect of
econom ¢ considerations, this
resource will provide a long-term
source of | ow inpact enploynent to
| ocal people who can stay in their
own towns, services and busi ness,

and contribute to the taxes and
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royal ties that support Provincial
and Federal prograns.
EnCana's history denonstrates that it has

enpl oyed a sustai nabl e devel opnent approach through
its 30 years of operating in the NWA

Interveners in this proceedi ng have coment ed
extensively on the NMA as being "pristine" and
conprised of "virgin prairie". Those words appear in
the Regul atory Inpact Analysis Statenent. The fact
is, M. Chairman, those comments say as much about
EnCana' s operations over the last 33 years as they do
about the NWA. EnCana's been there that long. And
t hose words still apply.

M. Collister noted:

"It's interesting that Parlianent

has nmade that decision [to

designate this area under the

National WIldlife Act]

notw t hstandi ng the history of the

National Wldlife Area and all the

t hi ngs that have happened there,

including shallow gas drilling to

ei ght wells per section.

Notw t hstanding that, this area is

viewed as a very inportant area for
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prairie species. | think that
speaks to the | ow inpact of an
activity like shallow gas

devel opnent . "

[ Foot note 459: Hearing Transcript,
Cct ober 9, 2008, page 885-886]

| think that speaks |loud and clear to EnCana's
denonstrated conm tnent to conducting responsible and
sust ai nabl e operations in a protected area.

M. Chairman, EnCana requests that this Panel
reconmend additional resourcing for SEAC so that it
can properly do its job under the Access Agreenent and
al so conplete its proposed advisory role for this
Proj ect.

We ask that you approve this Project as the
ERCB.

And as a CEAA Panel, recommend that this
Project is not likely to cause any significant adverse
environnental effects that cannot be mtigated and
that the RA, DND, proceed with issuing a permt under
the Wldlife Area Regulations for this Project subject
to the condition that the PDA process be conplied
Wi t h.

M. Chairman, thanks for your patience.

Madamr Court Reporter, thanks for your

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4270

pati ence.
Unl ess there's any questions, |'m conpleted.
THE CHAI RVAN: Thank you, M. Denstedt.
There are no questions fromthe Panel. W appreciate

your argunment and summary of your position here this
norning and into this afternoon.

W will break for lunch now | just want to
check with Ms. Klinmek and M. Lanbrecht to see if
approxi mtely an hour will be sufficient tine. If so,
| woul d propose com ng back at about quarter to 3:00,
but let nme check with you first.

M5. KLI MEK: M. Chair, | think if we
could just have a little bit longer. W would like to
go through it and tighten up our subm ssion. There
are sonme things we mght be able to get rid of in
light of what M. Denstedt said. And there mght be a
few things we need to add. But | amjust trying to
make it as efficient as | can. So if we could have

maybe an hour and ten mnutes, if that would work.

THE CHAI RVAN: So, say, even 3 o' clock?

V5. KLI MEK: | think that woul d be fine.
THE CHAI RVAN: M. Lanbrecht?

MR. LAMBRECHT: That would work for nme. | am

intending to speak with nmy clients, and in terns of

communi cation with Ms. Klinek and coordi nati on of our
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argunents, | think that what I'"mgoing to do is just
adjust as | hear her argunent and proceed fromthere.
THE CHAI RVAN: Al'l right. Then we'll break

until 3 o' cl ock.

MR LANVBRECHT: Thank you.
THE CHAI RVAN: Thank you.
( NOON BREAK)

( PROCEEDI NGS ADJOURNED AT 1:40 P. V.)
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REPORTER S CERTI FI CATI ON

I, Nancy N elsen, RCR CSR(A), RPR, Oficial
Real time Reporter in the Provinces of British Colunbia

and Al berta, Canada, do hereby certify:

That the proceedi ngs were taken down by nme in
shorthand at the tine and place herein set forth and
thereafter transcribed, and the sane is a true and
correct and conplete transcript of said proceedings to

the best of ny skill and ability.

I N WTNESS WHERECF, | have hereunto subscribed ny

nane this 1st day of Novenber, 2008.

Nancy Ni el sen, CSR(A), RPR, RCR

Real ti me Reporter
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( PROCEEDI NGS RECONVENED AT 3: 00 P. V.)

THE CHAI RVAN: Ladi es and Gentl enen, we're

ready to continue once again.

Maybe before | turn to Ms. Klinmek, 1'll just
indicate that perhaps after you're finished your
argunent, Ms. Klinek, we'll take a |l ook at the clock
and, and check to see what parties wish to do in terns
of continuing later this evening, which is an option
or, or continuing partially.

We al so have tinme available tonmorrow if need
be, but | think as we progress we'll just check back
wi th you and, and see what your w shes m ght be.

Ms. Klinmek, please proceed?

FI NAL ARGUVMENT OF THE CQOALI TI ON, BY Ms. KLI MEK

MS. KLI MEK: Good afternoon, M. Chair,

Panel Menbers. Qur argunent for the Environnental
Coalition will be done in tw parts. | wll do the
first part and then M. Binder will follow up on the
need for the well. And | have put before you an
outline of sort of the areas | plan to discuss so that
you'll have a sense of how much | onger you get to
spend with nme, at any given point.

Now, for starters, on behalf of the
Envi ronnmental Coalition we would like to thank the

Panel for its attention to this matter and to CEAA for
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its funding to assist us with our intervention. What
we hope to do over the next hour or so is to give you
sone, what we hope is assistance in the task that you
have before you.

The Coalition's position is that this Panel
shoul d recommend that this application for the
1275 wells and the three wells before the ERCB, or the
EUB, should be denied in its entirety. It is our
position that no further drilling should be allowed in
t he NWA, not now, not ever.

It is our position that once you consider the
nature of the area, why it was created, the pressures
it is currently being subjected to and the cunul ative
effects of this Project together with what is already
there and what is likely to be there, there is only
one clear answer. the Project is unacceptable.

There's anpl e evidence to deny this
application right now However, if you disagree with
our |ast position, then we submt that your fallback
position is that there is not enough evidence before
you to determne that there wll not be any adverse
significant effects. |If you cone to that concl usion
any uncertainty nust be resolved in favour preserving
t he NVWA.

Before getting into the substance of the
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argunent, | would Iike to make our position very
clear: there cannot be a conpromse. A pilot in the
NWA i s not acceptable. Staging devel opnents over a

| onger period of tinme is not acceptable. This is an
important area and it nust be protected. Wat should
be occurring in that area is that it should be
restored, not further degraded.

Now, | propose to get into the substance of
our argument that supports that position and you have
before you -- and I won't go through it now -- but the
areas we hoped to -- we wll cover and the order |I'm
going to do it.

Now, after | get done with nmy part, then
M. Binder will discuss the need for the Project.

Now, before | get into the framework, there's
one argunment of M. Denstedt's | would like to address
right at the outset and that is EnCana's position that
t hey sonehow have a right, because they have the
m neral rights to go into the NWA, because m neral
rights includes access.

| suggest it is not that sinple. Wen
conpani es obtain mneral rights they get no guarantee
that they're going to be able to exploit them
Surface owners have rights and the public has rights.

That's why we have a regulatory reginme and one in
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particular that has a public interest mandate.

Now, part of that public interest mandate is
envi ronnental considerations. That's why, when
conpani es have mneral rights, they often have to go
t hr ough hearings and on occasi on have been refused the
right to develop them The Wal eback (phonetic) is an
exanpl e of that.

Now, M. Denstedt said with the agreenents
you have to harnoni ze the rights and that m ght be the
first step, but where they conflict you have to choose
which one is paranmount. So | woul d suggest that this
Panel does not have to, and should not assune that
because EnCana has mneral rights they have sone
God-given right to access them

Now, I'mgoing to start out by looking -- or
putting forward to you a framework that | think this
Panel should use to assess this Project. Now, there
are two conponents to that framework. One is the | aw
on policies that govern this Panel and the Project and
the second is the Guidelines that were devel oped for
this Project.

Now, CEAA is the governing piece of
legislation and it requires you, this Panel, to nake a
determnation if the Project is likely to cause

significant adverse environnental effects. If so,
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then it goes on to -- it nust go on to determ ne
whet her they are justifi ed.

Now, CEAA has given you sone gui dance on what
you nust | ook at when nmaking that determ nation
There is the magnitude of the effect, the geographic
extent, the duration and frequency of those effects,
whet her they're reversible and the ecol ogi cal context
and, in this case, the purpose of the area.

You nust al so assess the need for the
Project, the alternatives to that Project, mtigation
nmeasures and cunul ati ve effects.

In addition to CEAA there's other pieces of
| egislation that govern this area. First is SARA the
species at risk and the Wldlife Act as well as many
ot her policies and Cui deli nes.

Now, a full discussion of the rel evant
pol i cies and Gui delines and | egislation is under
Tab 11 of our submission. |1'mnot going to go through
it in detail but will be referring to portions of that
t hroughout the closing argunent. | do, however,
invite you to have a close |look at that to see the
rul es and Quidelines that govern this.

It is our position that since Federal
| egi sl ation takes paranountcy over Provincial

| egislation, the WIldlife and SARA shoul d t ake
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precedence over any right to extract gas if it becones
a conflict.

Now, the EI'S Guidelines were devel oped
specific to this Project and to provide gui dance of
what specific matters you, the Panel, should | ook at
in comng, inconmng to its reconmendati ons. They
provi de gui dance to the Proponent as to what
information it was to supply inits EIS.

Now, I'mnot going to go through it in
detail, but I'mgoing to pick out sonme of the
Qui del i nes which | believe are relevant to your
det erm nati on.

The first was EnCana was to thoroughly assess
the alternatives to the Project including the
feasibility and rationale for rejecting such
alternatives. In that regard, it was to | ook at the
effect of alternatives on the environnment and the cost
benefit analysis of those alternatives. It is our
position that one of the alternatives it should have
| ooked at was not proceeding with the Project. What
woul d happen if that didn't occur?

Anot her series of CGuidelines was to --
required EnCana to assess the inpacts on wildlife,

i ncluding species at risk or other sensitive species,

t hose under SARA and the Provincial regulations, how
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the Project will affect the conservation of wldlife,
the effect on it and their habitat.

There was -- birds were singled out and
EnCana was asked to consider mgratory birds, other
birds in the area, their habitat and what | ocations
are used by them They were directed to exam ne birds
that are of scientific, social, economc or cultural
insect -- interest.

Wth respect to wetlands, EnCana was to
identify the location of wetlands and their function
the effect of the Project on them what neasures were
bei ng used to protect them and how they were going to
meet the Federal wetland policies. They were to
assess the invasion of non-native species and how t hey
intended to deal with it and a big one of course which
M. Denstedt spent quite a bit of tine on was
mtigation strategy and how t hey woul d reduce the
significant of the effect.

Wth respect to SARA species, they were to
| ook to mtigation throughout the lifecycle of those
speci es and how it woul d enhance the area. They were
to assess increnental on the endangered or val ued
wildlife, plant comunities including the native
prairie ecosystem sensitive soils and |and forns and

conservation of wldlife. |In that regard, they were
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to include past, future operations and in particular
the Mlitary operations and grazing.

Now, |I'mnot going to repeat it because
M. Denstedt did but all of this was to use a
precautionary principle and it was any uncertainty was
not to be a reason to go ahead but a reason not to.

Now, it is our position that EnCana did not
fulfill these Guidelines and did not put the right
i nformati on before you.

Now, M. Denstedt this norning said they're
not prescriptive, there's sonme flexibility within
them but | rem nd you, the EI'S Guidelines are not a
generic set of Cuidelines. They were devel oped with
this specific area in mnd | ooking at the habitat that
is there and the value of the area.

Now, it's our position that's the framework
that you nust work within to deci de whet her or not
this shoul d go ahead.

Now, | would |like to make sone observations
on the evidence before you and what we submt you
should do with it. It is our position that the
evi dence of the Coalition and those of Canada's
experts should be preferred over that of EnCana.

EnCana’' s evi dence was not consistent, and

we' |l point you to sone of those throughout our
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argunents. Their experts are not experts in protected
areas and protected species. | would suggest it's
maki ng projects better. Now, that's a good expertise
to have, but I'"'mnot sure that's what you need when
you are |l ooking at a protected area such as an NWA. |
t hink we need a very high bar when you're | ooking at a
protected area.

And | would submt that EnCana used a double
standard in evaluating evidence. Their scientific
Wit nesses said they relied on subjective personal
opi nion that they gathered through the years, of what
they see in the NWA and what they predict wll happen.
They didn't do thorough surveys and they haven't done
a lot of research

For exanple, Dr. Wl ker's evidence on how to
deal with rare plants is contrary to all conventi onal
t houghts on the species. H s evidence was avoi dance
did not -- was not necessarily the prinme way of
dealing with it. |In nmany cases he nade factua
errors. For exanple, wth the Sl ender Muse- Ear
Cress, which is one of the species of concern, he
advised it was a polar species when in fact it was
native to western North Arerica. He was also wong on
its abundance and life history. Now, this is one of

the species that's very inportant here.
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He said that the setbacks under SARA do not
apply to annual and bi-annuals if the work is done in
the winter or if there is a drought period.

[ KI'i mek Footnote: Transcript

page 270, |ine 13]

This view contradicts all the Cuidelines
devel oped by Environnment Canada on SARA speci es.

Now, in spite of the fact that their experts
did not put their studies through a power analysis and
were not peer reviewed, EnCana chall enged the
Coalition and Canada's experts on the basis that their
wor k had not done that, had not been through a
t horough scientific rigor. But | would like to rem nd
you that the experts provided by the Coalition and
Canada have recogni zed expertise in their specific
fields, in the species of concern here and in the
area. They are the ones who know this. They have
conpl eted nore thorough, long-termresearch on the
species in the area and that research has been
eval uat ed by ot hers.

So in light of how -- when you see how
EnCana' s experts have approached this matter and then
their attack on our and Canada's experts, we're of the
view that their -- the experts provided by those in

opposition to this should be accepted and EnCana's
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di sregar ded.

Now, I'mgoing to get into sone of the
specifics of the application now and I'm going to
start out with the NWA. Wy are we here? Wiy is this
application and hearing so inportant? Well, we have a
National WIldlife Area that is inportant fromboth a
| egi sl ative and ecol ogi cal perspective. It was
desi gnated a NWA under the WIldlife Area Regul ations.

Now, what's the purpose of an NWA under that?

Well, it's to conserve wldlife species and their
habitat. It is to maintain, to protect and inprove
their habitat. |It's not just keeping a status quo.

It's to make it better.

The resources are to be managed in a manner
that will conserve them How do you do this? Well,
when you have bl ocks of habitat where SARA species
occur, you should be protecting those bl ocks. You
shoul d establish nonitoring prograns to ensure that is
happeni ng and you shoul d take steps to inprove that
habitat. That's what the regul ati on recogni zes these
areas are for.

Now, to achi eve those, the Regul ati ons
restrict activities and a permt can only be granted
if the Mnister is satisfied it will not, you have to

be satisfied, will not interfere with the conservation
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of wildlife.

Now, if you | ook at the prohibited
activities, they're extensive and they range from sone
very mnor activities to very |large ones. They
prohi bit renoving or damagi ng plants, operating a
vehicle up to carrying on industrial activity,

di sturbing soils and sands and depositing waste
materials. So when you | ook at that |egislative
schene it is clear the nunber one priority is
protecting the area.

Now, this area is also governed by SARA and
the purpose of that Act is to protect -- to identify,
protect and recover species at risk, again not just
the status quo. Under that Act, habitat is recogni zed
as being key to the conservation of a species and
protected areas have been recogni zed as one net hod of
preserving habitat and any activity that woul d affect
a SARA species is prohibited.

Now, under this Act, the governnent has
establ i shed Gui delines of setbacks and these are
currently being reviewed and in all Iikelihood, they
wi |l become nore stringent. Now, another act that
covers this is the Mgratory Birds Convention Act.

It, too, is designed to protect and conserve mgratory

bi r ds.
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Now, in addition to this there are several
policies which should guide your decision nmaking. The
Federal policy on wetlands advised that there should
be no net loss of wetland function. Again, setbacks
are recogni zed as one of the nethods of doing that and
a current setback of 100 netres fromall wetl ands,

i ncl udi ng your seasonal tenporary ones has been -- is
t he recommended set back

Now, a summary of principles from other
policies that are relevant to this area is the
precautionary principle that uncertainty should not be
allowed or to use -- to use to allow a project to
proceed. Biodiversity nmust be protected. W can't
just continually |look at one-off species.

The preservation and protection of habitat is
fundanmental to preservation and protection of
protected areas of wildlife species. Any assessnent
must be done in the ecol ogical context. Accurate
baselines are inportant to habitats. Enphasis nust be
pl aced on priority species and habitats, including
national wldlife areas and cunul ative effects nust be
properly assessed and addressed.

So | submt to you that you must | ook at al
of those principles when you' re evaluating this

application, when you're entering on to your
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del i berati ons.

So that sets out the |egislative inportance
of this area.

Now, let's |look at the ecol ogi cal inportance
of this area. The NWMA is inportant both |ocally,
regionally and internationally. It is a |large intact
remmant of the Northern Geat Plains. This ecosystem
the Northern Great Plains, has been recognized by the
Wrld WIldlife Fund as one of about 200 nost
significant natural regions in the earth. It is one
of North America's nost threatened ecosystens.

Because of its diversity, it has and the threats to it
attention nmust be paid to the conservation of the
ecosystem not just parts of it but the whole
ecosystem

Now, the uniqueness of this NWA has been
recogni zed by many groups, Wrld WIidlife Fund, Nature
Conservancy, the Comm ssion For Environnental
Cooperation, DND, who will not conduct training on it,
and EnCana itself. | think they admtted that in
their evidence. Wy is that? WlIl, it's a centre of
grassland bird richness in North Anmerica. It's an
inmportant bird area. It has many species including
15 SARA-|isted species. It's a mgjor wnter area for

wi I dlife such as the Pronghorn.
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So when you look at all of these, it's
under st andabl e why it was declared an NWA.  And
think it's inportant to look at the RIAS, and |I'm
going to go toit as -- to give you sone idea of why
this area was so inportant and what the governnent was
t hi nking when it declared it a National WIldlife Area.
And I'mjust going to pull out a few of the points out
of the RIAS.

At the first page it said it was formally
desi gnated as an NWA thereby ensuring -- now, this is
t he reason (as read):

"... that these lands are

mai nt ai ned as Federally protected

and managed wi ldlife habitat."

It was to elevate it to sone |evel of protection
It goes on to say (as read):

"Natural grasslands and rivers are

anong the nost endangered

ecosystens in prairie Canada."

And then it goes (as read):

"In the M xed-Grass Prairie

Subr egi on of Western Canada,

ur bani zation, industri al

devel opnent, |ivestock grazing [and

it goes on to |list others] have
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fragnmented an ot herw se degraded

wildlife habitat."

So when you look -- it recogni zes these
activities do fragnment and do degrade:

"The national significance ... has

been el oquently substanti ated by

recent wildlife studies on

i nvertebrates, birds, manmal s,

reptiles, and anphibians."

RI AS goes on to say that by:

"... designating it as an NWA it

will ensure critical habitat

protection for species at risk and

reverse habitat |oss and

fragnentation trends ..."

So the idea is to turn things back, to turn them
in the other direction.

Now, this, | think, is a vitally inportant
principle, the next one that is set out in here, and
it said:

"AWIldlife Policy for Canada

enphasi zes that protection of

habitats in the ecosystens is the

nost cost effective nmethod of

preserving wildlife given that the
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amount of wildlife is declining ...

the policy indicates that restoring
is difficult, expensive, and

often inpractical."

It's that ol d adage, "An ounce of prevention is
worth a pound of cure". W nust be careful because if
we destroy it, it may be inpossible, difficult or
expensive to restore.

And when | ooking at alternatives, the
statement "is not designated in the area" woul d signal
t hat the Federal Governnment does not val ue the
ecol ogi cal significance of the NMA and woul d | eave the
area at risk, at future risk to devel opnent and
potentially increased MIlitary use.

And it goes on to say, and this is where
think it's inportant, that it will inpact:

"[ The governnment recogni zed

declaring it an NWA woul d] i npact

on any new proposed | and use

devel opnents within the NWA such as

managenent projects, resource

extraction and agriculture.”

It was recognized -- it goes on to say:

"Since new activities could

potentially harmw ldlife ... such
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activities could be subject to

approval and nmandatory

envi ronnental screening."”

The RIAS did not guarantee continued use, as ny
friend suggested. It recognized thereis a -- it wll
i npact that future use so you should not be afraid of
saying that this cannot go ahead.

And then the last point, or the last two
points, it was recogni zed there was sone di scussion
about Al berta Energy and it was recognized -- |'1|
read it:

"The Al berta Departnent of Energy

has been continually advised on the

devel opnent of the protected area

status through negotiations with

DND on surface access agreenents

gover ni ng petrol eum devel opnent on

CFB Suffield. The Energy

Departnent will continue to issue

statements to petrol eum [ produci ng]

producers identifying access

[imtations to mneral |eases on

t he designated | ands.™

And that supports our point that because you have

a mneral right does not guarantee you access.
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And, finally, the RIAS was recogni zed as it
woul d:

"... significantly strengthen DND s

powers for protecting wildlife

conpared with relying on the

Nati onal Defence Act, which does

not contain provisions relating to

wildlife."

Now, when you | ook at the RIAS as a whole, it was
there for a reason. It was to set up a protected
area, it was to nmaintain that protection and ensure
that wldlife was protected. So while there is sone
devel opnent in the NWA, that does not nean it wasn't
valuable. It still has sone attributes, but when you
| ook back at the legislation, the policies, our jobs
now are to restore and recover, not further degrade.

So it is against this backdrop of the
| egislation and the inportance of the area that this
Proj ect nust be exam ned and that's why we nust put
such close scrutiny to it, why we nmust put it under a
m croscope and look at it closely and you nust be
satisfied it will not harmthe wldlife there before
you allow it to go ahead.

Now, the first step in doing that is to

understand the Project. What exactly is EnCana
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proposi ng? Now, they would | ead you to believe it is
a sinple project, wells wth small tie-in |lines and
access trails. Al of these will be done using

m ni mrum di st ur bance techni ques. However, once you

| ook at it closely and when EnCana was questioned, it
becanme apparent this Project is nmuch, much nore than
t hat .

They wi Il be doing nore and the effects wll
be larger. There will be nore than small plowed-in
pi pelines. At |east 100 kilometres will be |arger
than the two-inch pipelines. Mst of the |arger
pi pelines will be trenched in.

Furthernore, sone of the two-inch pipelines
will be trenched in as well if they are installed
during frozen conditions or if they are in areas where
a Spi der Pl ow cannot be used. Now, what does that
mean? Well, trenching requires soil disturbance. In
sonme cases the subsoil will not be separated fromthe
top soil. It will be add mxed. |In other cases, the
whol e right-of-way will be stripped.

Now, EnCana, upon cl oser questioning, advised
that sone access trails wll require | andscape
contouring, further construction and if they run into
difficulties may have to be graveled. So there is a

possibility of nore than sinple | ow grade access
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trails.

Not all setbacks will be honoured. Wetland
setbacks will be violated. It's not a "may" it's a
"wll". The two PDAs you have before you all have

asked for relaxations. Sl ope setbacks may not be
adhered to. |If trails nust go across sl opes, they
may. |f SARA species are found within a setback
EnCana's first proposal was to go and get a permt
rat her than nove the structure.

Now, anot her inconsistency that cane out is
the timng of the work. At first EnCana said: we
will be putting in the pipelines in non-frozen and the
wells in frozen soil conditions. Pipelines will all
be SpiderPlowed. That was their Opening Statenent.

Upon cl oser exam nation, it becane apparent
pipelining will start on Cctober 1st and end Novenber
15th. Drilling will start on Cctober 15th, so clearly
one of those is outside of its Quidelines because on
October 15th if you have one activity on frozen and

one on non-frozen they both can't be doing it.

It became clear that in all |ikelihood
pipelines will be installed over the winter. If
freeze-up cones and they still haven't got all their

pipelines in they will try to use other techniques.

Those were not addressed.
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Now, another part of the activity, or the
Project, that was not addressed is the activity other
than drilling and installation of pipelines. One
process that it became apparent will have a | ot of
activity is the PDA process. There will be multitude
of surveys done throughout the NWA

There will be wildlife surveys done at
different tines for different species. There will be
rare plant surveys, there will be surveying and those
will all happen over the summer nonths. The magnitude
and the intensity of that activity will be further
conmpounded by the Mlitary activities as there are
ti mes when those activities cannot occur so therefore
they will beconme nore concentrated at different tines.

Weat her is also a factor because we've been
told if it's wet they will not be out there. That
activity has not been explored as to what happens if
you concentrate a lot of activity in a very short
period of tinme and especially if that is a critical
habitat time for certain species and their habitat.

In addition to that, we will have mtigation
activities followwng up. In addition to that, we have
operational activities. W heard that wells need to
be refrac'd. W' ve heard about water swabbing and

anot her one that received no attention as to when and
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how and what the effects were was the now ng of the
Crested Wheat grass for weed control

That's another |evel of activity that wll
change the appearance of the |andscape, and what does
that nmean to species that are utilizing it?

Then we have the potential for energencies.
Those, of course, you have very limted control over
when they happen and what is the potential inpact?
Those were all activities that are going to occur to
allow this Project to go ahead. They were not
exam ned in any detail.

Then there are potential future activities.
EnCana's own estimation is that 50 percent of the gas
will be left behind. | think it was 43 and 57 was the
nunber. And they said they nust get this gas now, the
rest, because it will waste. Well, will there cone a
day when this 50 percent is seen as a waste and they
wi |l have to go back and get it?

You have to realize pilots of 32 wells for
gas are occurring and the | ogical conclusion is they
may be back. EnCana would not commt to not com ng
back. And, in fact, they said, if we do cone back we
have to do this again. But that has to be factored in
| believe in a cunulative effects increnental way.

Now, in addition to the activities that occur
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within the NWA there's other activities required for
the NWA outside of that area that could have inpacts.
There is water extraction and waste disposal. Now, if
you wanted to understand and assess the true inpacts
of this process, this Project, each of these things
that |1've nmentioned shoul d have been discussed in
detail, should have been | ooked at tenporarily. They
shoul d have been | ooked at geographically and an
assessnment done on those. By limting the assessnent
to the construction and installation of pipelines, a
good portion of this Project is not being assessed.
Now, anot her aspect of the process that |
woul d like to discuss nowis the issue of m ninmum
di sturbance techni ques. Wat does that nmean in this
-- for this Project? EnCana says that all activities
wi || be done using those techniques. It's simlar to
what they have done el sewhere and the DND wi t nesses
supported that. Wat they've seen in the NWA is what
t hey' ve seen el sewhere.

Now, when you exam ne what they propose

there's one of two conclusions. It will not all be
m ni mum di sturbance or m ni nal di sturbance still has
problens. In the Koomati they used m ninmum

di sturbance techni ques and this was, we understood at

t he begi nning, there would be no inpact during any of
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it. The rig would be set down, you would hardly know
it was there.

Well, one out of 33 wells exam ned had only
one access. Al the others had multiple access.

There were many | ease sites that were rutted. Now,
it's fine for M. Denstedt to say it's not fair to
have | ooked at this during construction, but renenber,
their prom se was that construction would be m nima

di sturbance, not that a cleanup would fix up a ness
and then we would be fine. So you have to | ook at

t hat cl osely.

Now, the D6/ D8 pilot used m ninmal disturbance
and the access report indicated that disturbances were
still evident three years after the construction.

They found significantly nore bare soil off the
right-of-way than on the right-of-way. So m ni nmal

di sturbance may not give us the confort -- or will not
give us the confort that EnCana would |ike us to have.
Things will go wong and even with the best techniques
it will not always be disturbance free.

So what is the inpact of this Project on this
and? Now, the EIA was to address that and our
position is it was sadly lacking. It did not neet EI S
Quidelines. As set out, it did not |ook at the ful

project. It did not do the required surveys and
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studies to allow a proper assessnent of the inpacts
and it does not support the conclusions reached by
EnCana. And I'mgoing to | ook at what we submt is
wong with the EI'S and the conclusions it cane to.

The first point is what is your reference
point? If you're going to assess inpacts, you have to
have a reference point. This is what we've been
calling the baseline. The EI'S Guidelines required
EnCana to conpare the Project to the 1975 | andscape.

Now, as we understand it, that's fairly close
to an undi sturbed state as there were very few wells
in the area at that tinme. Now, EnCana used either a
4 well per section or an 8 well per section as their
basel i ne even though they admtted there were areas in
the NWA or adjacent to it that had no wells per
secti on.

[ KI'i mek Footnote: Transcript

page 437, |line 23]

They didn't do their conparison of the 16 wells
with the no wells. They did the 16 wells to the 4
wells or the 8 wells. So we did not use a true
basel i ne or a good reference point.

Now, Dr. Stelfox gave sone conpelling reasons
on why you use a true baseline and how you determ ne

that baseline. The only way you can determ ne the
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true effects of the Project together with everything
else is to define what the area | ooked |i ke w thout
any industrial devel opnment, what he called | ooking
over your shoulder. |If you only |ook over to what you
di d yesterday, instead of |ooking back to the 8 wells
rather than the no wells, you may not see anything
even though small changes are happening. And the
signi ficance of those small changes over tine are not

apparent until you | ook back to where you were maybe

decades ago and if you were to ook -- and |I'm not
going to bring it up -- but slide 17 of M. -- or
Dr. Stelfox sets that out very well. [If you take a

little bit off each tinme you suddenly have a huge
change but you just don't see it until then.

So how do you determ ne that baseline? Wll,
Dr. Stelfox gave you the answer. There's two ways to
do it. Find an area that's not inpacted and watch it
over tine to determ ne the range of natural
variability, or you nodel it. EnCana did neither.
Now, it's difficult to do the first because we don't
have many areas that aren't inpacted so it appears
that nodelling is the best way to back cast to where
we woul d have been.

So wi thout a good baseline, how do you

measure the true inpact? And that's one of the
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probl ens here. W can't do that.

Now, even if you |l ook at the 4 well per
section or the 8 well per section as a baseli ne,
there's still sonme problens with that and sone red
flags. |In our subm ssion, EnCana didn't even do that
properly. They didn't do field studies on all the
VECs and it's clear fromthe PDA they're not going to
do that. They did not do a rare plant study for the
whol e area. They used the CW5 study for wetlands and
although it is a good study, it wasn't conplete. It
was admtted that that study did not include the
tenporary or seasonal wetlands. They didn't do a
study of the Sprague's Pipit, the Ord s Kangaroo Rat,
the Great Plains Toads, snakes, Pocket Pl over,
Pronghorn, the Sharp-Tailed G ouse which was
provincially listed. They did no field work on
arthropods. So even if you're going to use your 4,

8 wells these should have been done.

They didn't ook at the soils and slopes at a
fine scale even though pipelines may be placed on
t hose steep sl opes.

[ KI'i mek Footnote: Transcript

page 524, line 6, evidence of

M . Kansas, and Transcript page

526, line 14, evidence of
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M. Heese]

| nst ead they picked species that were not
rel evant to the area such as the Piliated Wod Pecker
and others that are set out in M. Wrshler's
presentations. So the EIS required that type of
analysis. It asked themto do studies and our
position is they should have | ooked at all of them
I f not then, then nost of them

Now, EnCana's response as to why they didn't
do that is telling. Dr. Wal ker said he disagreed with
spendi ng resources on the two SARA species |isted even
t hough directed by the QGuidelines.

[ KI'i mek Footnote: Transcript

page 241, line 3]

It was told it was, it was not necessary and it
was a waste of resources, that it would produce too
much information and that is not the way we do ElAs.

Wl |, maybe for an area that is inportant to
the NMA we shoul d take a | ook at how we' ve been doi ng
things in the past. The bar for an area such as this
cannot be too high. That |evel of study should have
been done so we know what we're dealing wth before we
go ahead.

So the next step is what are the effects on

those things? Even though we don't know quite what
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t hey are because the work wasn't done, we have to do
our best | guess with the information to determ ne
what the effects of the Project are.

[ KI'i mek Footnote: Transcript

page 168, |line 25, and page 180,

[ine 21]

EnCana used several processes to determ ne those
effects. They calculated the footprint and they did
sonme varying sanples and surveys. Now, the Coalition
t akes i ssue with how those were done and the rel evance
of them and what they show

Now, I"'mgoing to talk a little bit about the
cal cul ation of the footprint and what use was nade of
that. Their approach was to determ ne the footprint
that currently exists, then add the footprint from--
the predicted footprint fromthe Project and assess
t he difference between them

Now, to determ ne the existing footprint they
exam ned aerial pictures. They caught what you could
see in a picture fromthe sky. They did not include
areas that had been disturbed but not fully
revegetated to its original status.

Now, the ground-truthing showed it was not
accurate. M. Kansas said they cal culated the sites

as being 10 netres square when if in fact they were
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30 netres squared. So sone was m ssed there.
[ KI'i mek Footnote: Transcript
page 417, line 23]

And t he page nunbers for these | wll give to the
Court Reporter when | give her ny subm ssion here.

And M. Kansas stated that he figures they mssed 1.0
to 1.5 percent of the total footprint.

[ KI'i mek Footnote: Transcript

page 414, |ine 20]

So, there's sone errors on what the current
footprint is. Then they estimated the anount of
future di sturbance and because it was small or -- they
determned it to be negligible or insignificant. W
take issue with the amount of disturbance and the
effect of that disturbance. Like we said earlier, it
did not consider all aspects of the Project such as
enhanced roads and the trenching of the pipelines. It
didn't include the footprint from PDA surveying, the
nonitoring and operation's activities. And it treated
al | di sturbances as equal.

[ KI'i mek Footnote: Transcript
page 298]

There are sone di sturbances that may have nuch

nore inpact than others. If it's in a sensitive soi

or sone other sensitive area, those disturbances may
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carry a different weighting. And it did not |ook at

the inpacts outside the NWA. They advi sed t hey woul d
be taking water fromthe groundwater and dugouts and

the effects of that on the wetlands outside were not

| ooked at. So the inpact may be spreadi ng beyond the
NWA.

Anot her nethod of determning effects was to
use what's called the triangle sanpling. Now, this
anal ysis was to conpare different areas wth other
areas. It looked at different well densities. Now,
what it didn't | ook at was taking an area where there
were 16 wells and conpare it to an area where there
are no wells. It did not sanple all habitat types.

It focused on the uplands, triangle sanpling of the
wetter areas were not -- was not done.

So it did not take into account those
conmuni ties that may have shown a hi gher |evel of
i mpact such as those that are with a higher noisture
| evel near the wetland basins. The sanples were not
statistically valid as the power analysis showed there
wer e not enough sanples to be reliable. But in spite
of that lack of reliability, they do show sone trends
whi ch shoul d cause this Panel sone concern. Those
wi th higher well densities, the 8 conpared to the 4,

showed npore adverse effects than the 4. The
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preponderance of the indicators, such as the nunber of
native species cover and the nunber of non-native
i nvasi ve and weedy species, were all less desirable in
triangles with nore wells. So there is evidence that
i ncreased density does cause an i npact.

[ KI'i mek Footnote: Transcript

page 189, |ine 10]

Anot her series of sanpling was the paired

pi peline sanmpling. EnCana conpleted this sanpling and
cane to the conclusion there was no effect. It takes
the position that this sanpling showed that Crested
Wheatgrass is not a problemand that non-native
species are replacing it. Again, they did -- they
were not -- they did not pass the power analysis.

Now, the paired pipeline sanpling showed
i nvasi on of Crested Weatgrass on all pipelines
regardl ess of the age of that pipeline. And it was
not designed to determ ne whether native wheatgrass
was encroaching into native prairie.

Now, in light of this, EnCana has taken the
position that there's no edge effect fromthe |inear
di sturbance. Now, this assertion, we submt, defies
t he preponderance of evidence. The overwhel m ng
evi dence across all -- many of the subm ssions showed

that Crested Wieatgrass is the problem
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The Governnment of Canada's subm ssion -- and
"1l et themspeak to it, but I'"'mjust going to
mention it -- suggests areas in the NWA i nvaded and
conprom sed by non-native species is to be in the
order of 30 to 50 percent higher than the service --
surface di sturbance footprint calculated as part of
the EIS. The Suffield Gazing Advisory Commttee has
identified Crested Wieatgrass introduction during
reclamation of industrial sites as a future -- as a
threat to future integrity of the Suffield NWA

Dr. Henderson's research shows that Crested
Wheat grass does nove into the prairies. The G eat
Sand HIls Study contradicts Dr. \Wal ker's assertion
that all Crested Weatgrass is replaced by native
species. This study found that non-native species,
i ncluding the Crested Weat grass and Snooth Brone,
i ncreased substantially along roads and trails. Now,
this is at page 19 of the executive summary. That
sanme study showed that Snooth-A red Goosef oot,
Goosef oot decreased dramatically within 150 netres of
a road or trail and the Annual Skel eton Wed decreased
dramatically across a three to 400-netre zone. Both
these plants are in the NWA

The D6/ D8 study showed Crested Wieatgrass is

on the di sturbed area.
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[ KI'i mek Footnote: Transcript
page 719, line 12]

And EnCana acknow edged that vehicles act as a
vector for non-native plants. So it's clear fromthe
evidence that there will be an edge effect fromthis
devel opnent.

Now, other surveys done by EnCana we woul d
i ke to discuss now are the surveys on birds. EnCana
conduct ed surveys and determ ned that there woul d be
no inmpact on Sprague's Pipits. Now, these surveys did
not rul e out observer bias and again the power
analysis indicates there's insufficient power to
support the concl usion.

[ KI'i mek Footnote: Transcript

page 681, line 12]

When Canada re-anal yzed that data, that started
to see an effect.

[ KI'i mek Footnote: Transcript
page 3729, line 3 to 13]

Now, when you | ook at all the sanpling and the
studi es that were done, it is clear that that approach
to say there are no effects is flawed. The studies,
when you | ook at themclosely, and the studies from
ot her areas, indicates that there will be significant

adverse effects and they are there in the current
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devel opnent.

Now, when you | ook at specific species and
di scuss them outsi de of these studies, it becones even
nore inplausible that there will be no effects. And
l"mgoing -- like M. Denstedt, |I'mnot going to spend
time on all of the species but I'mgoing to pick a few
and | ook at themin detail.

Snakes: now, M. Didiuk is the expert on
snakes. He spent tinme studying stem he knows them
well. He indicates that the current |evel of
devel opnent in the area is already having an adverse
effect on snake population, and it will only increase
if the Project goes ahead. W would ask you to
carefully review his evidence of Cctober 24th, and
this is one where the audio recording is hel pfu
because you get the, the gist of where it's going
better than when it's witten and the transcript is
not clear. And | would reconmend or suggest m nutes
26 to mnutes 27 of that day.

M. Ddiuk is the only expert who has done
long-termstudies in the area. H s evidence is that
popul ations are declining and road nortality is a
major threat and it is a problemthat is already
causi ng adverse effects.

Now, EnCana does acknow edge there will be

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4309

nortality. Their evidence is that it doesn't matter
Their response is to continue with mtigation
strategi es of reduci ng speed and educati ng workers.

However, one has to presuppose that they're
doing that already and we still are seeing probl ens
with the existing devel opnent. He al so gave evi dence
that speed Iimts and education will not be effective
and the only true mtigation is avoi dance, reducing
the activity. This is one species where it's clear
they are inpacted and will be further inpacted.

The Ord's Kangaroo Rat is a species listed
under SARA. It is a small popul ation, and there's
many reports. There's Teushcer's report who had
studied in the NWA, the COSEWC report, the status
report, all of these indicate that anthropogenic
di sturbances create low quality habitat and are
actually sink habitats for these species.

The Sprague's Pipit: now, you've heard
differing opinions fromthe experts. Well, you had
bef ore you Brenda Dal e who studi ed the species
extensively and di scussed the effects of |inear
di sturbance on these species. Her evidence is that
they wll avoid such disturbances.

Now, the answer is we're going to do w nter

drilling. But in her estimation, and she's the
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expert, winter drilling will not alleviate the problem
as it does not address the |oss of habitat caused by

I i near disturbances such as pipelines and roads. It
does not address the operational activities. It does
not address the PDA activity which we submt will be
extensive. The answer is, well, we'll disturb them by
| ooking for them Well, won't we disturb them by

| ooking for other species as well? Her evidence is
that these birds will avoid the disturbance.

Anot her species of concern is the Pronghorn.
It's a provincially sensitive species and a
significant portion of Alberta's popul ation uses the
NWA as their critical winter habitat.

Now, other areas of jurisdictions have
devel oped managenent Cui delines that show a need for
caution around these aninmals and prohibit m neral
expl orati on and devel opnent during the winter. Wen
are they doing it here? In the winter.

M . Wi dden supported that concl usion and
found that they should not be disturbed. EnCana has
ignored the species saying they will just acconmobdate
to us.

Anot her species the regul ators have accorded
special status to is the Sharp-Tailed Gouse. This is

anot her species that's listed as sensitive in Al berta.
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The status reports and recovery strategies provide
that industrial activity including oil and gas is a
problem for these birds. And EnCana acknow edged this
sensitivity at 5.8.3.2 of the EIS where it's stated
that "a disturbance within 2 kilometres of a | ek may
be harnful .

Now, in the face of that we heard this
norning that they will try a 500-netre setback but
couldn't even guarantee that and thought it was a
| ar ge set back.

O 1 and gas has al so been recogni zed as a
problem for the Burrowing OM .

Now, another animal species is the Geat
Pl ains Toad. Again, the status report recognizes that
oil and gas is a problemfor them Now, EnCana says
they're going to ook at their breeding grounds, the
wet | ands, but what they have not | ooked at is their
wi nter range, where they hi bernate and where they wl|
be and this is the tinme they're going to be digging up
t hese areas. They may be trenching pipelines and
t hey' ve done no work to determ ne whether they wll be
harm ng them Their answer is, well, that will be
renote. Well, how do they know that?

[ KI'i mek Footnote: Transcript

page 216, line 1]
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And, finally, the rare plants. There are three
SARA |isted plant species: the Tiny Cryptanthe, the
Sl ender Mouse-Ear Cress and the small flowering Sand
Verbena. There is no information in the EI'S upon
whi ch to base the conclusion that there will not be
any effect on these plants. To date no surveys have
been done.

Dr. Wl ker says he's not concerned about
these plants as they do well in disturbed soils. In
fact, he's seen that on a few occasions, so the
conclusion is that the Project is good for them

However, we caution an observation in a few
| ocations does not tell you anything about |ong-term
survivability and whether it is really suited for that
pl ant and others associated with it.

Furthernore, the Sl ender Muse-Ear Cress does
not fit into that group as it does not require
di sturbed sandy soil. And all of this disturbance
flies in the face of EnCana's position that we won't
cause any di sturbance. You can't have it both ways.
We're not going to cause any but yet we're going to do
sonme good things by causing disturbance.

Each recovery plan sets out the nunber one
met hod of dealing with this is to avoid them and their

habitat. These plans were devel oped by experts in the
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species. It's also been supported by people such as
our experts and Canada's who have done field surveys
and worked in this area. So to say the plans are al
wong | think is just reckless.

[ KI'i mek Footnote: Transcript

page 1754, |ine 25]

So when you |l ook at all of these species and the
sanplings it is not evident that there will be no
adverse effects. In fact, there is anple evidence to
say there will be -- there has been and there w il be.

So what is EnCana's approach to this? And
that's the PDAs, the pre-disturbance assessnents and
pre-devel opnent. Their approach is that the PDA
process and the mtigation designed by it will solve
the problenms. Now, this is how !l understand it is
t hat sonme studies wll be done on a | andscape |evel.
O hers will be done on a site-by-site basis. They
wi |l search -- survey each site for rare plants, once,
sonetime between June -- in June and July. They wll
adhere to setbacks where possible and the |ist seens
to be getting |longer on which ones they will not be
able to do.

Once they do that assessnment they will decide
where the wells and infrastructure will be placed and

then they' Il decide if it's routine or non-routine.
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Al'l non-routine will go to SEAC and then to the Base
Commander. There will be an audit of the routine, is
their recommendation. Then it goes to the ERCB

Well, the Coalition has a problemw th that

process and I'mgoing to explain to you why. If it's
done perfectly it still does not get to cunulative
effects. It will ook at each well by well by well

and nowhere do we get a chance to | ook at the
cunul ative effects. It truly is just |ooking at your
shoul der at the very |ast one.

However, it's not going to be done perfectly.
They' re | ooking at sone species, such as the Sprague's
Pipit. Wth one survey you won't catch themall. And
the one that | think is very telling is how they deal
with rare plants.

Now, what they have said for their process
for rare plants, EnCana's process, they will do the
surveys on the sites where the wells and pipelines are
to be |ocated. How does that account for the
300-netre setback Environnent Canada has set for SARA
species? |If you're only |ooking a small distance out
fromyour wellsite, you will mss that setback.

Now, what is the process for doing that
survey? EnCana acknow edged the Al berta Native Pl ant

Counci | Guidelines and Ms. Bradl ey, one of our
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experts, participated in drafting those Guidelines and
her evidence on the purpose of those Guidelines is
instructive. The m ninmum gui deline requires two
surveys. A nore thorough one requires a
mul ti-seasonal nulti-year survey.

EnCana isn't even going to achieve the
m ni nrum standards. They're going to do one survey.
Their basis for not doing nore is a clause at the
begi nni ng that says:

"The Cuidelines allow for

pr of essi onal judgnent."

Ms. Bradley said that clause was there to dea

w th exceptional circunstances where you wanted to go
out and | ook for one species. If I'mgoing out to do
a reconnai ssance for one specie and I know when it's
flowering, one survey is probably suitable.

Now, doi ng one survey during June to July has
| ogi stical problenms. EnCana proposes to survey
400 sites during a six-week wi ndow. Now, wthin that
-- and presumably they're going to nove through so if
you have a species that is evident in June and one in
July, if you happen to be there in June you're going
to mss the July species and vice versa. You have to
remenber during that period of tine is when the

tenplates and the Mlitary training will be at its
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height. So that has to be accounted for in that six
weeks.

You al so have weather. Rain is not --
they're not going to be there for rain. It is clear
the Project is driving the surveys, not the other way
around. | would suggest there's a very high
probability that rare plant species will be m ssed
usi ng that process.

Now, EnCana al so states that if their
prof essional s advise themthat they need nore tine to
do surveys, they would listen to themand slow it
down. Now, they also -- we also take issue with its
routi ne versus non-routine assessnments. EnCana says
20 percent will be non-routine, the rest will be
routi ne while the Base Commander takes a view that al
are non-routine.

Now, any tinme a land -- if you're using ERCB
Quidelines any tine a | andowner takes exception, it
automatically noves to a non-routine. |If all are
non-routine, 400 PDAs nust be done and revi ewed each
year.

So that's the plan for the PDAs. Well, let's
| ook at the three PDAs before us. | think they're
instructive on how the process will work and reveal

t he shortcom ngs of that process.
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Now, we heard this norning that one of the
pur poses of the PDAs is to avoid as that is one of the
best mtigations. W agree with that proposition
except we think avoi dance should be at a regional
| evel .

Now, in this one, they have not conpl eted al
the studies that need to be done, so we can't be sure
what they're going to avoid. They have not done the
rare plants, they have not | ooked for anphibians and
t hey have not got the slope analysis at a fine | evel.
They have rel axed the setbacks for wetlands for two of
the three wells. So it's clear that they are not
designed to avoid if this is howthey' re going to cone
in for an approval .

Now, we heard evidence that setback
relaxations will be rare. WelIl, it's interesting that
the first two of three are going to ask for a
rel axation and one of the reasons was to avoid a
| onger pipeline. Well, we've heard earlier how these
pi pel i nes cause absolutely no problem so why would we
worry about a longer pipeline and put it closer to a
wetland? | think it's because both are a problem

The -- now, the second observation is that
t hese PDAs that are before you for an approval,

they're not -- renenber these are not here to show us
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how it's going to be done and this is what we're going
to do. EnCana is asking for three well licences based
on these approvals. They did not neet their own
criteria. They did not do a rare plant survey for
these. They did one in Cctober. They acknow edged
that that one wasn't worth anything and they did not

sl ow down the process to allow for one. That was
their criteria back at the outside.

There's al so an issue of the anphibian
survey. The EIS indicates they didn't do one at the
right time. They surveyed this for toads before a
rain and found none. However, when they went back
| ater they found an adult toad. It canme from
sonewhere. That would indicate there was a breeding
ground, but that has not been clearly identified.
There's al so the issue, where does this creature spend
its wnter? That was not found out.

So in the face of finding a toad there, which
is a endangered species, or SARA listed, they chose to
relax the buffer. So that's how these PDAs are going
to work. There is no soil assessnment done on site.
They used a gl obal one. No fine-scale analysis for
sl opes.

They have not done any field studies for

ot her species, the Gol d- Edged Gem art hropods.
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There's possibly others. So how, how can EnCana, when
they put forward these three, say that they're going
to avoid? There's no evidence before you on that.
They didn't follow their own process. Furthernore,
they didn't send it to SEAC and it didn't go to the
Base Commander. Those were all to be done before it
canme to the ERCB, for all intents and purposes, which
IS you.

It is our subm ssion the PDAs that are before
you are a conplete failure. They didn't follow their
own process. They're asking you for an approval to
allow themto do a PDA

Now, M. Denstedt referred to his nother and
|"mgoing to refer to ny grandnot her and she al ways
gave us girls young -- advice when we were young.

He's on his best behavior when he's dating. It
doesn't get better than this. And I tell you, if this
is dating, do you want to marry these PDAs?

Now, the next area | would like to tal k about
is constraints mapping. There's been sone di scussion
about doing a constraints mapping to determ ne where
you could put the wells and the related structures.
Now, the PDA is not working for that because they're
pl acing wel |l s before assessing, not the other way

around. And they're working around -- they're putting
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theminto the buffer zones.

The PDAs do not determ ne areas where wells
should not go. It appears they're indicating areas
where we should relax the standards. W submt the
best constraint map was that which was done by Canada.
It showed a serious -- severely constrained area and
if you followed it, it would be inpossible to put this
Project in the area. That's not reason for
disregarding it. It's reasons for |ooking closely at
this Project.

For exanple, 63 percent of the soils were
related -- rated as extrene to high for wi nd erosion
and that's fromVolune 3. So the |large picture shows
a lot of sensitive soil. So EnCana has limted its
access to slopes under 15 percent and even with
t echnol ogy that could determ ne those sl opes they
haven't delineated where they were and did a
constraints mapping there.

O her constraints are not taken seriously;
wet | ands, as we've seen. Now, another one that
surprised us was when the evidence -- or questions
wer e asked, what if you find a SARA species and the
first answer, and I know M. Denstedt tried to deal
with it differently today, but the first answer to

anyone from EnCana on what are you going to do when
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you find a SARA species was, we will go get a permt.

Now, surely your first answer m ght be how
can we do this differently? And | was pleased to find
out there's at |east sone rigour to a permt, but
after EnCana's, it sounded |ike you just go to Otawa
and you get your permt. That doesn't sound |like a
conpany that really cares.

The next area | would like to deal with is
reclamation. EnCana relies on reclamation as a
mtigation and takes the position that the ultimte
reclamation will deal with inpacts. Well, M. MNei
gave evidence that it could take generations, hundreds
of years for soils to restore thenselves to a
pre-di sturbance. That in and of itself is a
significant adverse effect. There are no standards
for reclamation.

[ KI'i mek Footnote: Transcript

page 100, line 3, page 610, line

11]

Now, we heard today that, yes, the Base Conmander
can devel op them he has the authority, but this Panel
shoul d know what those standards are so they can
assess whether it's going to be achieved. It appears
the standard by EnCana is not restoration. It is

sonet hi ng | ess.
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And interesting coment on reclamation this
nmorning with -- reference was made to the repeal ed
| egislation and | hope, | hope | msheard this because
| understood M. Denstedt saying when a piece of
| egislation is repeal ed and agreenent refers to it, it
stands as it did at the tinme of repealing. W may be
| ooking at legislation that's 30 years old. Cearly

recl amati on standards have changed sonetine since

t hen.

There is sonme reference to, to the Express
Pi peline and what Ms. Bradley had to say. | would ask
you to |l ook carefully at that report. It has sone

good points, but there is some areas that need a | ot
of work, that are not done properly, that have not
been restored and, renenber, Express Pipeline was not
a National Wldlife Area.

The reclamation in the area, it's stil
uncertain, the process, who does it and how do you
conpel reclamation? There is no |egislation that
requires a conpany to reclaim It is up to them when
they do it and there's a lot to be done. There's nmany
well's, very few have gone through a process, we don't
know where it's going.

Cunul ative effects, they have not been

addressed. The PDA does not address them The EI S
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does not do a thorough anal ysis of them although
required to do so. EnCana's position is that there's
currently not very nuch di sturbance and they're only
adding a small anmount. Since there's negligible or
insignificant effects they don't have to do a

cunul ative effects assessnent. Let's |ook at those
concl usi ons.

The researchers have found that the actua
current footprint is higher. Dr. Row and and
Dr. Henderson's subm ssion suggests the current
footprint is between 2.3 and 2.7 all of which we say
is significant.

The Great Sand Hills study of a simlar
terrain to at least part of the NWA found the density
of 1.9 kilonetres per square kilonetre is the
t hreshol d between high and | ess devel opnent. The
current footprint is 3 kilonetres per square
kilometre. So while there's sone debate where that
actual line may be, it's certainly greater than the
Geat Sand Hlls Study, what they found to be
significant.

Now, what has not been assessed in any
cunul ative way is the level and timng of activities
over the life of the Project. And I ask you to | ook

at that one slide of Dr. Rowand's with the activities
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| aid over the Mlitary training. This will be an
extremely busy area if this Project goes ahead.
There's the PDA, the surveying, there's the
operations, there's the now ng, there's the drilling,
the pipelining, all of this inpacted by what's
happeni ng outsi de the Base.

Finally, there's the cost benefits anal ysis.
We've heard a | ot about the benefits. |Is this Project
justified? | would ask you to | ook carefully at
Dr. Powers's analysis of economc inmplications. He is
t he only evidence you have of the cost benefits.

M. Binder is going to address the
incremental versus accelerated. For ny purposes, if
you find a net increnmental is smaller than predicted
and nost of it is accelerated, that only enhances what
Dr. Powers said. The nmajor benefit is to EnCana and
that benefit nay be able to be replaced by other
energy resources that do not threaten a uni que area.

The benefits nust, nust be bal anced agai nst
the value of the N\WA. The NWA is a value to society
and as Dr. Powers said, that value will only increase
over tine. As these areas becone nore degraded, this
area Wll rise in significance. |It's nuch |like a
painting. |If it's a Renbrandt or a Da Vinci, those

i ncrease because they becone nore and nore rare.
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So you have to | ook at the value, the
tenporary gain fromthis against the | ong-termval ue
of the NWA.  Wen you | ook at those it makes sense
that you set sone areas of this inportance aside.
They' re val uabl e. Saskatchewan has done that with the
Geat Sand Hlls and that area hasn't been granted as
much protection as this area

Now, | would |like to address, in this vein,
the concept that gas will be wasted if it's not
expl oited. Conpanies always do an internal cost
benefit and when it's not econom c they |eave the gas
in the ground and they don't call that wasting it.
They call that a wise economc decision. So if you
step back and you | ook at the cost benefit, it's no
nore waste to leave it there because the benefit or
the cost of losing a Wldlife Area is too great. That
is not -- that's a wi se societal decision. And you
can look at this |ike, would you burn up a Picasso to
heat your house when there's another source down the
way? And that's what you m ght be doing here, or you
will be.

Now, ny last -- | believe ny last itemis
regul ation of activity: Wat's going on out there and
who regulates it? This is inportant. [If -- any

project you nust consider who is doing what to make
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sure it goes properly and this is nuddl ed. W touched
a bit on the process, the PDAs done by the conpany, it
goes to SEAC, to the Base Commander, to the ERCB. Wo
is nonitoring and who is enforcing what goes on there?

From wat chi ng the evi dence as an out si der
| ooking in, there seens to be sone dispute about who
reigns suprenme on this Base. DND takes the position
they're the final arbiters of anything that goes on
there. EnCana disputes that. | submt that this
Panel does not have the jurisdiction to determne
that. That's a contractual dispute and that nust be
resol ved before anything gets approved.

There's other players and | would like to
touch a bit on their role. The ERCB role is unclear
They grant the licence. There are sone mnutes of the
Base saying the ERCB has no jurisdiction over surface
i ssues, except for pollution, but whether reclamation
is being done properly. Their inspection record of
t he Base woul d support that.

M . Musseau pointed out how many tines the
ERCB has been out to inspect wells and for the nunber
of wells it could only be characterized as m nuscul e.
There's sonme suggestion that they regul ate
reclamation. However, it isn't themthat signs it

off. And | would say it is the only place in the
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worl d where the ERCB does regul ate reclamation if
that's the case. The rest of Alberta, it belongs to
Al berta Environnment. So do they have the capacity and
the expertise when this is the only area that they do
it?

A great deal of reliance is put on SEAC.

This is a three-nmenber conmttee that neets once a
year, once a year, and does sone inspection which they
even say is not a significant nunber to be able to
gauge anything by. My friend says they are to provide
envi ronnental oversight and are well qualified.

Vell, | would submt there's no evidence that
they are qualified for the job they have and this is
not a personal attack on anyone on SEAC. It's the
nature who is there. The ERCB nenber does not have
any environnmental training. He is an operational
i ndi vidual , operational skills and no doubt he does
t hose very well. Are those the skills you need for
envi ronnent al oversi ght?

Al berta Environnment isn't here. W don't
know what skills they have, what their role is. W've
been told all decisions are unani nous and, therefore,
anything that was said to you from SEAC i s not a voice
of SEAC but two nenbers because a third party could

veto anything that is said here. Al have full-tine
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jobs, this is an add-on, and they have |limted
resources. To put so much reliance on this conmttee
with the structure that they work under, the
[imtations they have is just fool hardy, and again
it's nothing personal to these people. They do not
have the capacity.

What authority do they have? This is another
di spute. EnCana says it needs tweaking. Canada and
SEAC says it needs to be totally revanped, totally
revanped. Again, this is sonething that needs to be
resolved and I'mnot sure this Board has the
jurisdiction to do that.

Then there's SIRC, a fully-owned subsidiary
of EnCana who appears historically to have been the
agent of everybody. It signs on behalf of the Base,
it signs on behalf of the conpanies, it seens to be --
it's the one who gets directives that gets wells out.
It's not clear what they do and whether -- it's clear
t hey' ve overstepped their mandate.

It is clear that the regul atory framework
needs to be fixed and I would suggest you need to nake
t hat reconmendati on, but not for the purposes of
allowing this to go ahead, but to deal with what is
al ready there, to change the trajectory of this

ecosystem to get it going in the right direction.
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Now, | would like to talk a little bit about
EnCana's conduct. What have you seen of their work in
the area and shoul d that guide you? One of the
best -- a good predictor of future behavior is past
behavior. First of all, is their attitude that we
will make this area better. Just let us at it and we
will make it better. People have historically shown
t hey do not make nature better. W wouldn't have a
SARA. W& woul dn't have endangered species. W
woul dn't have extinctions happening. | wouldn't have
a job if people nmade nature better. Frankly, that's
an extrenely arrogant attitude that a group of people
can go out and do what Mdther Nature did or does nuch
better.

EnCana has shown a resistance to doing things
properly. The access to information indicates they
resisted this process. They resist getting permts to
go on to the NMA. They take the view they don't have
to, even though the Base has been trying to get a
process working. They have wal ked out of ADRs and
their actual on-the-ground work shows probl ens.

l"mgoing to focus on a few The well in the
Ni shinmoto Wetland is an indication of how they handle
errors. They fought tooth and nail to renoving that

wel | . 11 nonths, three directors and an "or el se"
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letter finally got that well out. They had a pipeline
incident in front of the Court. They had two
incidents, trapping near the Ord' s Kangaroo Rat

habi tat and the Sand Verbena. Wen there was not
enough evi dence to prosecute, DND took the view that
they were violating the spirit of the permt, if not
the actual wording. So it's clear things nust be very
specific.

Finally, there's the July incident that is
referred to in the Cctober 24th transcript. They were
on the NWA wi thout any authorizations which resulted
i n environmental damage which was not reported and
whi ch was found by Canada's biol ogist. Wen we asked
about if they had any situations when they were on the
Base wi thout authorizations in this |ast year, we were
told "no" in cross-exam nation. The access to
information made it clear that they were.

[ KI'i mek Footnote: Transcript

page 648, |ine 2]

Now, these are found w thout any formal audit
process. It is a haphazard way the Base has of
finding out things just due to | ack of capacity. And
they're occurring as late as July, 2008. So one of
two things, either EnCana has a problemor they're

just inherent to the industry that these things go
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wong. And either is not a satisfactory answer and it
shoul d cause concern on allowing themin there in the
future

Then there's the issue, what do you do when
t hi ngs go wong? Wat can be done? It appears no one
is mnding the farmhere. The Base has limted tools
of enforcenment. It appears they can negotiate or bar
access. There's no sliding scale of enforcenent.

ERCB certainly isn't doing anything out there. So who
makes sure things are done right and how do you do
that? Again, another gap.

Now, what if EnCana asked for one permt to
doit all? And when you |look at their past record,
their current record, their view of wetlands, is this
a conmpany that you want to give such a bl ank cheque
to?

So this conmes to the end. What would the
Envi ronnmental Coalition recommend? Well, I'mgoing to
guote Dr. Stelfox here. You have a choice. You can
have an NWA or you can have a gas field. You can't
have both. You get to pick. If you allowit to go
ahead you're foreclosing on the NWA. |If and when a
technol ogy is devel oped that can get the gas w t hout
drilling in the NWA, we won't be able to use it.

So before | close, | would |like to address
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one point and this leads up to our conclusion. The
Coalition was asked by several parties, the Panel,
M. Musseau, M. Denstedt, whether they would be
willing to participate in a potential environnental
nmonitoring commttee if the Project were to go ahead
as well as to the devel opnent of an NWA managenent
pl an?

| would like to make the Coalition's position
very clear. There's two key answers to that question.
First, the point of this review for the reasons that
we have just articul ated over the |ast hour or so and
t hat have been reinforced by the testinony from
Canada, the Coalition is opposed to the approval of
this Project in whole or in part with prejudice to
future devel opnents. Your recommendation shoul d be
that this area should be preserved and start working
towards restoration. Therefore, the application for
this Project and the three wells should be deni ed.

Now, i ndependent of that decision and that --
of the Project, independent of the Project, we are of
the view that this Panel should also recommend on the
go-forward on how to preserve this area that a
regi onal cumul ative inpact -- cunulative effects
assessnent of the area nust be conpleted and a

managenent plan for the NWA devel oped.
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Now, M. Kansas acknow edged that a strategic
cunul ative effects assessnent of the region would put
this Project in context and would be in order.

Dr. Stelfox gave you information on how that could be
done, how it has been done in other areas. It is our
position it should have been part of the EIA and it
shoul d be done now.

Once that is done, a managenent plan for the
NWA shoul d be done. It will provide guidance on how
the NWA should be and will be managed for preservation
and recovery. The Coalition is nore than willing to
participate in those activities that, that being the
cunul ative effects assessnent and the devel opnent of a
managenent plan for the NWA and that is our
reconmendation to this Board. Deny the Project and
start noving towards restoring this area.

Subj ect to any questions, those are our
subm ssions and M. Binder will finish off our

subm ssi on

THE CHAI RVAN: Thank you, Ms. Klinek. Let
me check with ny the coll eagues here. | see no
guesti ons.

Just one question, I'mjust trying to gauge

time, M. Binder, whether to take a break at this

poi nt or whether your presentation will be fairly
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short.

MR. Bl NDER: | woul d expect to be about
35 m nutes.

THE CHAI RVAN: 35 mnutes. In that case

let's take a break and cone back
( AFTERNOON BREAK)
( PROCEEDI NGS ADJOURNED AT 4:41 P.N.)
( PROCEEDI NGS RECONVENED AT 4:55 P. V.)

THE CHAI RVAN: Ladi es and Gentlenen, |
believe we're ready to begin once again. 1'Il call on
M. Binder to continue to present the Coalition's
argunent. M. Binder, please.

FI NAL ARGUMENT OF THE COALI TI ON, BY MR. Bl NDER

MR. Bl NDER: kay. Thank you, sir
M. Chairman, Panel Menbers. Qut of necessity, ny
argunent in parts will be a little technical because
of the disagreenent between EnCana and our reservoir
engi neer, Martin & Brusset, over the appropriate
nmet hodol ogy. Because of that |, | have witten out
the argunent and | believe you have copies before you
and they are, they are separate so that
you'll be able to refer to the, the illustrations
whil e [ ooking at the witten portion.

THE CHAI RVAN: We do not have them before

us. | think they're with the Secretariat --
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THE

THE

THE

THE

THE

Bl NDER: Ch, sorry, sir.

CHAI RVAN: -- M. Binder.

Bl NDER: | have --

CHAI RVAN: You are referring to things

in, in the text --

Bl NDER: No, | have three additional
copi es here, so --

CHAI RVAN: | believe the Secretariat has
copi es, so perhaps we can get them W just weren't

sure what the material was and you have expl ai ned - -

Bl NDER: Ckay.

CHAI RVAN -- what it was --

Bl NDER: Fi ne.

CHAI RVAN -- you wish to refer to. A

right. Please proceed.
Bl NDER: Now, just before getting into
that specific material, | would |like to make one
comment about M. Denstedt's assertion that this
Project constitutes a sustainable developnent. It may
well be -- it may well do so, but with regard to the
non-renewabl e resource, that is natural gas, there's
certainly no evidence that it constitutes sustainable
devel opnent.

In fact, there hasn't even been a theoretical

framewor k proposed in that regard, so | would submt
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that that statenent be accepted in the sane context
that many others are.

Sust ai nabl e devel opnent is sonet hing that
everyone |likes to say about their projects these days,
but to properly assess sustainabl e devel opnent is
quite a conpl ex issue and you woul d have to | ook at
the entire situation of Canada with respect to natura
gas and whether drilling and exporting natural gas
constitutes sustainabl e devel opnent and whet her that,
in ternms of intergenerational equity, also has a
desirabl e outcone.

Soit's, it's a very conplex argunent both
theoretically and in terns of crunching the nunbers
enpirically and that certainly hasn't been done for
this Project.

Now, all of the reservoir engineering
evi dence taken together paints a very sinple picture
in spite of what appears to be conplicated. The Mk
River formation is conprised of tight rock as shown
by the geol ogi cal evidence, but it is also virtually
all hydraulically connected as seen fromthe pressure
data and the di m ni shing returns curve produced by
G.J Consultants. So virtually all the rock in the
reservoir contributes to production. There may be

sone isol ated pockets that don't, but | would submt
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that the interference and accel eration that have been
found by G.J and by M&B, Martin & Brusset Associ ates,
indicates that there's a, a great deal of connection
Roughl y speaking, at the farthest distances
fromexisting wells, there is tight rock still under
relatively high pressure. This rock is hel ping push

gas through existing wells, but the specific gas in

this location will largely never actually be recovered
t hrough existing wells. It appears trapped but is
contributing to production. After infill drilling,
pressure at the infill locations drops. This results

in reduced production of existing wells first through
| ess capture fromthe high perneability flow units and
ultimately through | ess capture fromthe tighter rock
that feeds into the flow units.

The reduced production fromexisting wells
is a consequence of well interference which
contributes to accel erated production. What happens
inthis typical situation is illustrated in Figure 2,
2-3 -- 1've got Athere. It should be 2-3C. To
arrive at increnental production, the Iight blue wedge
representing accel erated production nust be subtracted
fromthe dark blue wedge on the other side of where
the curves cross. Although Figure 2-3Cis

illustrative only, it reflects the typical situation
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seen in the M& analysis and found in the G.J study.

| would urge the Panel to accept the evidence
in the GJ report which EnCana now appears to agree
with, nanely, that well interference and accel erated
production increase with well density and that this
causes increnental recovery per infill well -- excuse
me -- to decrease at higher well densities.

Al t hough EnCana' s geol ogi cal know edge of the
area i s sound, it has used that know edge to create a
vision of the reservoir as one without interference or
accel eration effects. This visionis reflected in
EnCana's Figure 2-3 which shows existing well
production carrying on as though infill had never
occurred with total production being bounded from
bel ow by existing well production.

It is apparent that these curves can't cross
even at the 16 well per section density, so
accel erated production is precluded in EnCana's
anal ysi s.

Now, | appreciate that EnCana has been
tal ki ng about accel erated production and 1'Il get to
how that fits in with this in a few nonments.

Over tine, EnCana has slowy abandoned key
aspects of its vision in the face of credi bl e evidence

to the contrary. It nevertheless is trying to save
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what it can of its analysis, especially its result of
125 billion cubic feet for increnental recovery. As a
consequence, EnCana's evidence is burdened with
shifting ground and inconsistencies as it nowtries to
incorporate nore reality into its position

This circuitous route to the truth indicates
t hat EnCana's evidence is unreliable especially where
it isinconflict wwth the anal ysis of
Martin & Brusset Associ ates.

Martin & Brusset has provided the Panel with
an i ndependent eval uation suitably qualified to point
out possi bl e sources of weakness or error. The
anal ysi s has not changed since it was first reported.
It is respectfully submtted that the Martin & Brusset
eval uation, including all the necessary figures in
support, should be accepted as providing the best
evi dence of increnental recovery for this reservoir.

There's no nystery in the Martin & Brusset
anal ysi s about where acceleration effects show up. |If
you | ook at that analysis, you can see all the charts
and di agrans and they clearly indicate accel erated
producti on.

EnCana's Figure 4, with sone superinposed
mar ki ngs whi ch you have before you, can be used to

illustrate much of the disagreenent between EnCana
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and Martin & Brusset over whose nethod provides the
best estimate of increnmental recovery.

Now, this is for the -- the, the pre-infil
case, trying to assess what the ultimate recovery of
pre-infill wells would be. In the figure, EnCana's
hi storical and forecast production for 6.5 well per
section density is shown as the green |ine.

The black line is transposed for Martin and
Brusset's Figure 3 and represents Martin and Brusset's
hi storical and forecast production for 6.5 well per
section drilling density. So you can see there's
quite a difference.

Martin and Brusset's historical forecast
period |lies between the two small black vertical |ines
and ends before the comencenent of 16 well per
section infill drilling which occurs at the red dot.
The respective historical forecast periods and
forecasts are markedly different. To forecast
ultimate recovery based on 6.5 well per section
density, NM&B restricted its historical forecast period
to where 6.5 well per section density actually
exi st ed.

To forecast the sanme ultimte recovery,
EnCana uses data nostly fromthe period where well

density is actually 16 wells per section. This means

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




N

o 0o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4341

that EnCana's estinmate of ultimate recovery for the
6.5 well per section density nust be underst at ed.

It is based on 16 wel| per section recovery and,
according to GJ, there is dimnished recovery per
infill well at higher densities.

So EnCana is using the 16 well per section
case to forecast the ultimate recovery of pre-infil
wel I's and, according to G.J, you'll get a smaller
result and that's a result that EnCana now accepts.

I f you | ook at these historical forecast
peri ods, you can see that the Martin & Brusset period
is quite short and follows in line wth the trend at
6.5 well per section density, but EnCana's period is,
is quite long. So in terns of who is right you m ght
say that Martin & Brusset is sort of shooting a gun
perhaps with a shorter barrel but aimng in the right
direction. EnCana has a |longer barrel but is aimng
in the wong direction.

EnCana now appears to adopt G.J's view as
indicated in the foll ow ng statenent:

"So al though we see interference at

the pressure level, at the PID

| evel, and al t hough we see

interference at the di mnishing

returns | evel, as we subsequently
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drill nore, we have not seen it

t hrough a decline curve yet."

EnCana, neverthel ess, proceeds wth an
anal ysis inconsistent with this position and supplies
a result that nust be incorrect.

EnCana doesn't seemto appreciate that GJ's
concl usi ons about di m ni shing recovery are based on
the Plot 1 data points which were obtained from
decline analysis. So EnCana accepts the GQJ result,
but in accordance with its no interference vision
attributes the huge drop in production after the red
dot to surface effects. This failure to recognize
a significant drop in production causes EnCana to
seriously overestimate increnental recovery. It
causes it to underestimate what existing wells would
have actually produced and, therefore, it causes to
overestimate incremental recovery. For EnCana, this
result nevertheless reinforces its confidence inits
previous estimate. 1In regard to the outcone, EnCana
states:

"You know, coupled -- coupled wth

the fact that, you know, every tine

we present these curves to senior

managenent or to this Panel, we are

al ways presenting a 90 percent
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probability. So inherent in the 90
percent probability is every tine
you do an update, |ikely as not

your estimates wll creep up.

They' || be noving up towards the
P- mean. "
So even though this analysis is -- EnCana's

analysis is inconsistent with its understandi ng now
of acceleration effects and its confirmation of the
GJ result about interference and accel eration
effects, it neverthel ess proceeds to provide this
result and has a lot of confidence init.

Now, just to speak about well interference
versus surface effects for a nonent, EnCana indicates
that interference will ultimately be seen in a decline
curve. Since this statenent is made in the context
of declines only exhibiting surface effects such as
backout issues, it is helpful to discuss this conment
by referring to Figure 4. Essentially, EnCana's
i nternal anal ysis does not recognize that there's a
significant change in the trend of the green line at
the red dot. EnCana asserts that the curves in
Figure 4 do not show deviation fromthe existing
decline plots and that they, therefore, don't reflect

any interference effects through the small silt
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stringers.

Now, it is true that they don't. EnCana is
l'ikely right about the effect through the small silt
stringers being del ayed, but this doesn't address the
i ssue.

M&B i ndi cates that a significant decline
trend, the black Iine, is established before the red
dot. The explanation that appears reasonable, in
[ight of the current evidence, is that the initial
drop in production after infill is associated to sone
degree with backout which lasts fromthree to six
nonths. Interference then appears in the high
perneability streaks and stringers between wells
bei ng greatest in cleaner sand whi ch behaves nore
conventionally. Later, the effects of interference
extend into the small silt stringers and tight
formations.

These reservoir influences are all captured
in the shape of the green decline curve which N&B
indicates ultimately shows | ower decline results for
the pre-infill wells because of 16 well per section
infill drilling.

M&B al so points out that since the infill has
been running for several years now, production is

bei ng driven by interference.
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The Martin & Brusset analysis. In spite of
its internal conparison results being necessarily
incorrect, EnCana disagrees with M&B' s internal
anal ysis saying that M&'s choice of historical period
for the 6., 6.5 well per section forecast is not
suitable. N&B confirnms, however, that a significant
decline trend, which you can see between those two
vertical black lines, was established during the
anal ysis period and that the inpact of the additional
wel I's on production showmn by the spi ke did not have
much inpact on this trend.

Since NM&B' s anal ysis recogni zes the change in
trend, its Figure 3, which is the -- is this one,
since it recogni zes the change in trend, its Figure 3
shows two projections fromthe point where
16 well per section infill occurs: one show ng
projected performance with 6.5 well per section and
a second, roughly equivalent to EnCana's, show ng a
steep drop in production of existing wells associ ated
with infill drilling.

So M&B' s approach, therefore, incorporates
the reality of dimnishing return on increnmenta
recovery into its work. Al though EnCana doesn't do
so, it is awmare of the reality of dimnishing returns.

Now, if we ook at the cross-exam nation
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of M. Sedgwi ck, the validity of M&B' s D6/ D8 anal ysis
was confirmed under cross-exam nation. M. Sedgw ck
pointed out, in regard to the black Iine in Figure 4,
that he was aware of the new wells that canme on stream
and that they did not affect a mgjor trend in the
decl i ne curve.

On the refracturing issue, EnCana is confused
where it indicates the decline analysis actually
tracks through the blue line, not the green |line which
has a 2 billion cubic feet difference. N&B doesn't
know what EnCana is trying to get at here because the
suggestion that M&B nmade a 2 billion cubic foot
m st ake makes no sense. |If one | ooks at Figure 3 of
M&B's analysis, it is clear that its analysis for the
pre- -- performance of pre-infill wells after infill
t akes into account new well production and
refracturing, as indicated by the horizontal trend at
the end of the squiggly part of the curve |abelled
"Post-Infill Forecast Pre-Infill Wells".

Al so, as seen in M&B's Figure 5, which I'm
sorry | neglected to include here, but the reference
is there, hyperbolic decline arrives at
an ultimate recovery of 18.5 billion cubic feet for
this projection, that is the one equivalent to

EnCana's green line which is the same or even a little
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| arger than what is shown in EnCana's Figure 4.

So when | ooking at projections after infill,
Martin & Brusset arrive at the same projection line as
EnCana, but when | ooking at the projection pre-infill,
Martin & Brusset arrive at a different result.

EnCana says that the result is the sane for
bot h cases because they don't recognize any
interference or acceleration effects.

Now, EnCana further cross-exam ned
Martin & Brusset in regard to EnCana's Figure 3, which
| think is -- EnCana's Figure 3 which is this one,
there was cross-exam nation on that figure, and that
only re-affirms the correctness of Martin and
Brusset's work. The examination was in regard to
EnCana's decline curve falling below a particul ar peak
mar ki ng a swabbi ng event and M&B's curve shown in its
Figure 6 running through it.

Firstly, NM&B indicates that he doesn't think
know ng the peak represented a swabbi ng event woul d
change his graph. Secondly, and nore inportantly, one
wonders why EnCana now relies on
its Figure 3 after indicating that readings fromit
aren't valid.

EnCana i ndi cated, instead, that confidence

shoul d be placed in the figures contained in No. JRPY.
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When one | ooks at the original representation,
Figure 7C and JRP7 in which EnCana does have
confidence, it is readily apparent that EnCana's
fitted curves goes through the sanme peak as N&B' s
curve.

So the cross-exam nation tried to indicate
that M&B nade an error because they didn't recognize a
swabbi ng event, but if you | ook at the actual curve
t hat EnCana has confidence in, their curve goes
t hrough exactly the sane points.

Now, | would like to talk a little bit about
the problemof attributing back because EnCana keeps
referring to the situation where they've attributed or
if acceleration shows up they would attribute it back
to the Base and there is a sense in which attributing
back occurs, but that sense is really with respect to
t he assunption that existing well production would not
be affected by infill drilling. That's because the
increnmental production is stacked on top of the
hi storical and forecast curve for existing wells.

In Figure 2-3 it is clear fromEnCana's
testinmony that it is assumng the Base wells wll
carry on and produce their 120 billion cubic feet and
that the blue area represents actual production of

infill wells assumng no well interference. EnCana,
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however, has made various statenents indicating that
i ncremental production, as depicted in Figure 2-3,
doesn't change if acceleration effects happen to show
up because they've attributed it back to the Base or
in EnCana' s words:

"So in that regard, maybe this is a

good way to kind of explain how

we' ve incorporated accel eration

effects kind of and taken it out of

t he equation. W' ve attributed it

to the Base."

Now, | would say in nornmal decline work and
in the work presented by Martin & Brusset there's
no nystery about acceleration effects. They can be
read right fromthe graph, there's no attributing
back to the Base, nothing. It's all -- it's all very
cl ear.

That increnmental production is reduced by
i ncorporating acceleration effects into Figure 2-3
has been denonstrated. EnCana's representation about
attributing production back to the Base appears to

arise because it now realizes that it no | onger can

avoid the realities of well interference and
accel erated production. It has to accept them but
it still won't admt that this acceptance also entails
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| ower incremental recovery.
The problemw th EnCana's Figure 2-3 is

readi |y appreci ated by | ooking again at EnCana's

Figure 4. If the nunbers fromFigure 4 were to be
depicted in an illustration |ike Figure 2-3,
incremental reserves fromFigure 4 of 5.5 billion

cubic feet would represent the blue area. The Base
production fromthe tinme of 6. -- 16 well per section
infill would be represented by that portion of the
red area that lies directly under the blue area. It
is assuned to be unaffected by infill drilling, but
because of well interference actual base production
falls short of what it would have been in the absence
of infill drilling.

So total production can only be the sum of
actual base production and increnental recovery.
By assum ng a greater base production than what is
actual ly achieved, total production is exaggerated.
That is why EnCana's forecast in Figure 2-3 | ooks so
odd with total production being bounded from bel ow
by the existing well forecast curve.

The extent of the overstatenent of existing
wel | forecast, assuming M&B's forecast for existing
wel | production is correct, is about 3.5 billion cubic

feet. Therefore, to properly reflect production
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possibilities to take well interference into account,
the blue area nust drop down into the red area to a
very significant extent.

| would just like to talk for a nonment about

EnCana's -- | don't know how |I'mdoing for tinme, but
| have a --

THE CHAI RVAN: Pl ease conti nue.

MR. Bl NDER: -- alittle ways to go, sir.

| would like to talk a little bit about EnCana's

of fset ring analysis. In support of its approach,

V& points out the significant variability in ultimte
recovery across the reservoir and for the D6/ D8 pil ot
in conparison to the poor surrounding sections. N&B
poi nts out that, unlike EnCana,

GJ, who prepared Appendix Hfor the Geat Sand H Ils
Envi ronnmental Study, used performance anal ysis and

standard internal conparisons to eval uate the D6/ D38

pil ot .

V& points out that from GJ's plot, which
unfortunately | also haven't provided, but you'll have
to -- | can give you the reference if you'd like to

| ook it up, Exhibit 003A-009, page 80 -- 88. If you
| ooked at G.J's plot, you'll see that the solid red
squares always |ie above the data points

for the surrounding ring at all of the well densities
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except for one anomal ous outcone where it drops bel ow,
you know, which appears to be an error of sone sort.
But that G.J study provides independent support for
V&' s observation that the surrounding ring is of poor
reservoir quality than the D6/D8 pilot. Now, this is
based on actual performance.

EnCana's position is that its know edge of
the reservoir provides better information about the
simlarity between these two reservoirs than actual
performance and to cal cul ate incremental recovery
we really can only | ook to actual performance. And
t he actual performance, based on both of these other
anal yses, indicate that the surrounding ring is of
poor quality and that, therefore, EnCana has
overestimated increnental recovery by doing this
conpari son approach

V& points out that if EnCana had used
an offset conparison within the National Wldlife Area
for their D14/ D16 pilot evaluation, this would have
resulted in zero increnmental recovery because the
ultimate recovery of the offset -- offset with no
infill drilling is greater than recovery for their
pilot with infill.

So there's so nmuch variation across the

reservoir that if you nove a few mles you can
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actually get nore recovery with the existing wells
than you can by infill drilling in sone of the other
sections. So that's a, that's quite a variation in
recovery and | don't think that -- well, EnCana
don't think was initially disputing those nunbers.

But in response to M&B s observation, EnCana
produced Figure 3, which is also here. It's this
figure, and it appears to have produced this figure to
show that it could realize increnental recovery by
using the surrounding ring as a conparison anal og for
the D14/D16 pilot. Initially it did an internal
analysis and then it wanted to show, | believe, that
it could get increnental recovery by doing a
surrounding ring analysis here as well. To arrive at
this result, EnCana had to revise its D14/ D16 anal ysis
and stretch ultinmate recovery with infill from3.3
billion cubic feet to 4.4 billion cubic feet. MN&B
points out that this significant change woul d be
guestioned by a reserve auditor and
is not justified by the data which indicate no change.

EnCana apparently failed to appreciate that
this stretch al so changed its internal conparison
nunber from about 70 mllion cubic feet per well to
143 mllion cubic feet per well.

EnCana now indicates its Figure 3 cannot be
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used to determ ne increnental recovery for its D14/ D16
pilot at least for the internal conparison. This is
surprising since the new internal conparison nunbers
are included in as Table 1 and replaced the earlier
nunbers determ ned from Figure 7C

Now, I would like to say a few words about
the McDaniels analysis. In our view, the Panel should
attach very little or no weight to the McDani el and
Associ ates Consultants letter. Firstly, the report
refers to having -- to having done work on the pil ot
projects including the offsetting D6/ D8 pilot area.
The fact that that's referred to as offsetting
indicates that -- that MDaniel has likely used the
same i ncorrect approach to evaluating that area as
EnCana di d.

McDani el s' work is, therefore, subject to the
sanme criticismof overstating increnental recovery as
EnCana's work. |If MDaniels did use the offset for
conparison, this indicates that even though it is an
i ndependent reserve auditor, its evaluation may have
been very nuch influenced by EnCana' s approach to this
reservoir. It is possible that it also considered
all production frominfill wells to be increnental.

W sinmply don't know. We do know that there were

detai |l ed sessions with EnCana where el enents around
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decline analysis and reservoir nodels were discussed.

Anot her concern arises out of the great
variability in ultimte recovery and increnental
recovery across the reservoir. Since MDaniels refers
to having eval uated high-density plots in the area,
this means they're referring to | ocations outside the
NWA since the NWA has only one internal plot. So we
don't have the specific information about |ocation or
performance of all these pilots necessary to determ ne
how that information mght apply to this particul ar
pr oj ect .

Al so, since the MDaniels evaluation is not
on the record and was not presented, there could be
no examnation in regard to howit was done, what
assunptions were nade -- excuse nme -- and so forth
which is the whol e point of these proceedings. |If the
Project could be appropriately evaluated on the basis
of one-page letters fromexperts, there would be no
need for hearings.

I n exam nation, M. Denstedt points out in
regard to EnCana's testinony regarding the MDaniels
report that this is one nore piece of information
M&B didn't have. What is nore critical here is that
t he eval uation done by McDaniels is one nore piece of

informati on the Panel doesn't have. This was pointed
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out by M. Sedgwi ck in the follow ng words:

"Now you cl ai ned that they, they

were given specific informati on on

this Project and I don't understand

if they were why their evaluation

wasn't presented. Al we got was a

letter.”

Now, the next topic is the inportance of tine
and | don't knowif I"'mrunning a little bit late or
not, but I, | just have perhaps 15 mnutes to go.

THE CHAI RVAN: It |ooks Iike you' re getting
close to the end, M. Binder, so please continue.
MR. Bl NDER: kay, thank you.

Wth these analysis, the end date for various
anal yses plays a significant role in determ nation of
increnental recovery which can be seen in Figure 2-3A
| f you |l ook at Figure 2-3A, that light blue area
the extent to which production could have carried on
in the future with existing wells in the absence of
infill drilling, that reflects accel erated production.
So the longer those existing wells could have carried
on producing, the smaller increnental recovery will be
because that |light blue area has to be subtracted
fromthe dark blue area across fromit to arrive at

increnental recovery. And that is also evident in the
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V& anal ysis where the decline results are al
pr esent ed.

In cases where we sinply have a nunber for
increnental recovery such as the MDaniels anal ysis or
the G, G.J study, we sinply don't know how end rates
were determ ned. The GJ study doesn't include its
decline analysis for the D6/D8 pilot in its report,
but the other declines included in the report show
end dates only extending out usually |ess than 26
years and often | ess than 20 years. This will, of
course, produce a much higher result for increnental
recovery than if production with acceleration effects
wer e extended out 40 or even 60 years as in one of the
V& hyperbolic forecasts.

So al though the GJ concl usi ons may be
reliable for some conparative purposes and general
insights, they can't be relied upon to determ ne
actual increnental recovery for this particular
plot -- pilot, at least it's not sonething we can have
confi dence in.

This is apparent fromPlot 1, fromtheir
Plot 1 where it's apparent that using the actual red
square to cal culate increnental recovery would result
in a significant change in increnmental recovery per

infill well.
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Now, some additional observations just
generally with regard to EnCana's evidence. EnCana
initially indicated that drainage area, when
guestioned by the Panel, is an inappropriate concept
for unconventional reservoirs because of the
associ ated geol ogi cal nodel and fl ow nechanisns. This
is typical of EnCana's reliance on conplex information
that only it has access to. Now EnCana di scusses the
reservoir in ternms of drainage area.

EnCana initially discusses zero increnental
recovery for 32 well per section density in a context
that nmade it very clear it was discussing a physical
[imtation that points out that facilities and
econom cs were considered separately and that it
believed its nodel outconme of little or no increnental
reserves was directionally correct. Wen it cane to
appreciate that this did not fit at all well wth its
notion of isolated trapped gas, it revised its view
of incremental recovery, it revised this viewto
incremental recovery being not sufficient to cover
i ncrenental environnmental and econom c costs.

| mportantly, EnCana has not provided the
Panel with their rate versus tine declines which would
indicate the extent of accel erated production and,

therefore, the extent to which their estimte of
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incremental recovery is overstated.

Only Martin & Brusset has provided a
consi stent, |ong-term evidence regarding the
production fromthis reservoir. This longer-term
anal ysis may not be typical but is necessary to assist
the Panel in arriving at its recommendati ons.

EnCana's criticismof other work is often
conpl etely unfounded. Consider EnCana's criticisns of
ny report for applying an end rate of 5,000 cubic feet
per well per day. The criticismleveled was that the
report hadn't considered the physical characteristics
to the reservoir and the characteristics of the
gat hering systemnor that the production rate at which
a field is abandoned is a function of the total rate
fromthe field so that enpl oying abandoned rate per
well is not appropriate. Ironically, it now turns out
that the only consideration EnCana applies to its
pil ot evaluations is an abandoned rate of 5,000 cubic
feet per well per day.

In addition to its Figures 3 and 4, EnCana
denonstrates its use of decline results inits Figure
7B. If you look at Figure 7B for a nonent, that's
this one, even though its abandon -- abandonnment rul e
is 5 000 cubic feet per well per day, the total

abandonnent rate for the infill case is actually |ower
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than the total abandonnent rate for the pre-infil
case. So, you know, 5 tines 16 is, is larger than
5tines 8, so that the, the curve to the right should
actual ly be higher than the curve to the left.

Also note that the end result of 118 mllion
cubic feet per well for increnmental recovery is
obt ai ned by very accurately reading fromthe
horizontal scale at the respective end rates. |If
you -- you know, if you |look at the horizontal axis,
you can read those nunbers off very exactly, 6.18
billion cubic feet per section for the 16 well per
section case and 5.23 for the 8 well per section
offset. So this is a very accurate depiction, but it
doesn't incorporate EnCana's abandonnent rule.

If the 5,000 cubic feet per day per well were
uniformy applied and, and | estimated this, the graph
woul d indicate increnmental recovery of about 75
mllion cubic -- billion cubic feet per infill well.
So that's a drop of from 118 to 75 just by using
EnCana's, the abandonnment rate that they say that
t hey' ve been usi ng.

Accel eration project. Martin and Brusset's
conclusion regarding its econom c eval uati on of the
Project is as foll ows:

"Qur econom ¢ anal ysis denonstrates
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that even with |ow increnental

reserves, the acceleration

potential provides a significant

incentive to infill drill."

M&B further points out that the value of oi
and gas reserves are determ ned by di scounting
so that the sooner a thousand cubic feet of gas is
likely to be produced, the nore value it has to the
reserve.

The accel eration conponent indicates that
EnCana is drilling to recover sone additional gas but,
also significantly, to sinply get the gas out faster
to increase profitability. The true infill story may
be partly to avoid wasted gas, but as M&B' s anal ysis
shows, it is largely a story about just getting the
gas out faster to increase profit.

There's no doubt that the tight -- there's
no doubt that the tight formations in this reservoir
provi de the perfect opportunity for an accel eration
pr oj ect .

As N&B points out, EnCana has not provided
its rate versus tinme projections which would show the
accel eration conponent and has instead
chosen to m srepresent rate versus tine as a different

anal ysi s techni que.
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Econom cs. Dr. Power nakes the point that
it would be economic -- economcally irrational to
risk irreversible danage to a unique and val uabl e area
like the National WIldlife Area for the increnental
recovery that could be gained, also, that |eaving sone
resource in the ground is not waste but, instead,
an exanpl e of the environnental costs being so high
t hat pursuing the natural resource doesn't cover them

EnCana has arrived at a sim |l ar concl usion
inregard to a 32 well per section devel opnent in the
National WIldlife Area. It states:

"The incremental reserves at 32

wel| per section are too small to

justify the increnental

envi ronnental and econom c costs."

As the M&B report indicates, increnental
reserves are nuch smaller than what EnCana's anal ysis
forecasts. Using hyperbolic decline and given enough
time, increnental recovery of zero is theoretically
possi ble. Now, that may not happen, but it could be
very, very |ow.

The Panel mnust now consi der whether the nuch
smal l er increnental anount justifies the increnental
envi ronnental and econom c costs.

Thank you for your tine and attention
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THE CHAI RMVAN: Thank you, M. Binder.

Questions, Panel? W have no questi ons,

M. Binder.
MR. Bl NDER: kay, thank you.
THE CHAI RVAN: So | gather that concl udes

the final argunent fromthe Coalition at this point?

MR. Bl NDER: Yes, it does, sir.
THE CHAI RVAN: Ckay, thank you.
"Il ask -- it is getting |ate,

M. Lanbrecht, but | did want to turn to you to see
what your preference mght be in terns of proceeding
either this evening or tonorrow norning.

MR. LANMBRECHT: My preference would be to
proceed to tonorrow norning. | have prepared an
el ectroni c conpendi um of sorts and if we could proceed
tomorrow norning, then -- at 8:30 1'lIl be ready to go
with that.

My col | eague, M. Drunmond, has tested this
with the JRP staff during one of the breaks here this
afternoon and it's just a sinple matter of hooking up
his | aptop conputer to -- to the systemhere. This
will allow nme then to display sone docunents as | go
t hrough nmy subm ssions and it will assist nme in going
at pace.

| have, during the course of the subm ssions
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this afternoon, had an opportunity to consider sone
of M. Denstedt's subm ssions and | would like to
i ntegrate sone responsiveness to those subm ssions
this evening. So it would certainly assist nme in,
in -- to have this evening's tine so that | could
proceed effectively and nost conprehensively tonorrow

| amready to go. Notw thstanding that, |
haven't fully had a chance to integrate sonme of the
materials in, but I think, given the scope of the
material, | have not tested it, | think it would be
sone tine and we would likely be at |l east two or three
hours before | would wap up. And | think if I could
have the evening, | could probably proceed nore
qui ckly tonmorrow and nore effectively tonorrow. So
would i ke to have the break, sir.

THE CHAI RVAN: kay. Thank you,
M. Lanmbrecht. Well, given the fact that we will also
need tinme for response and it would be difficult to
i magi ne conpleting all of that this evening, so
think it nmakes sense to adjourn at this point and we
wi |l continue tonorrow norning at 8: 30.
MR. LAMBRECHT: Thank you, sir.
( PROCEEDI NGS ADJOURNED AT 5:47 P.N.)
( PROCEEDI NGS TO RECONVENE ON FRI DAY.
OCTOBER 31, 2008 AT 8:30 A M.)
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REPORTER S CERTI FI CATI ON

|, Tanmbi Bal chen, CRR CSR No. 9166, Oficial
Real time Reporter in the Provinces of British Colunbia

and Al berta, Canada, do hereby certify:

That the proceedi ngs were taken down by nme in
shorthand at the tine and place herein set forth and
thereafter transcribed, and the sane is a true and
correct and conplete transcript of said proceedings to

the best of ny skill and ability.

I N WTNESS WHERECF, | have hereunto subscribed ny

nane this 1st day of Novenber, 2008.

Tanbi Bal chen, CRR, CSR No. 9166
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Regul ati ons - Regul atory | npact

Anal ysi s St atenent]

[ Footnote 10: Exhibit 002-030, Reply
to Comments to EIS-004 to AWA, | R No.
AWA- 58- B, page 5]

[ Footnote 11: Hearing Transcript,

Cct ober 18, 2008, page 2359,

lines 1-13]

[ Footnote 12: Exhibit 002-010, EIS,
Vol une 1, Section 2, page 2-1]

[ Footnote 13: Alta. Reg. 151/1971]

[ Footnote 14: Section 4(1)(b.1)]

[ Footnote 15: Exhibit 002-110, Reply
to I ntervener Subm ssions]

[ Footnote 16: Exhibit 002-117,
Appendi x J: Denonstration of the

Pre- D sturbance Assessnent (PDA)
Process]

[ Footnote 17: Hearing Transcript,

Cct ober 17, 2008, page 2089,

i nes 18-22]

[ Footnote 18: Regul ati ons Anendi ng t he

Wldlife Area Regul ations, P.C.
2003-919, C. Gaz. 2003.11.1843]

[ Footnote 19: Canada Wl dlife Act,

4021
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4023

4024
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4026

4028
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R S.C 2985, c. W9, Section 2]

[ Footnote 20: Hearing Transcript, 4031
Cct ober 24, 2008, page 3609,

[ ines 16-20]

[ Footnote 21: Al berta Energy Co. V. 4032
Goodwel |, 2003, ABCA 277, Natural

Resource Transfer Act; Al berta Land

Titles Act]

[ Footnote 22: Exhibit 007-005, 4032
Suffield 1975 MOU Master Agreenent]

[ Footnote 23: Al berta Energy Co. V. 4032
Goodwel |, 2003 ABCA 277, Natural

Resource Transfer Act; Al berta Land

Titles Act]

[ Footnote 24: Hearing Transcript, 4034
Cct ober 15, 2008, pages 1454-1455]

[ Foot note 25: Hearing Transcript, 4034
Cct ober 14, 2008, pages 1312-1313]

[ Footnote 26: Hearing Transcript, 4035
Cct ober 15, 2008, page 1450,

lines 17-24; Hearing Transcript,

Cct ober 18, 2008, page 2125]

[ Footnote 27: Hearing Transcript, 4035
Cct ober 18, 2008, page 2126, lines 1-2]

[ Footnote 28: Hearing Transcript, 4035
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Cct ober 15, 2008, page 1511

[ines 17-19]

[ Footnote 29: Hearing Transcript,

Cct ober 15, 2008, pages 1509-1512]

[ Footnote 30: Hearing Transcript,

Cct ober 17, 2008, page 2001, line 23 to
page 2003, line 16; Cctober 18, 2008,
page 2127, lines 11-17]

[ Footnote 31: Hearing Transcript,

Cct ober 17, 2008, page 2128,

lines 7-12]

[ Footnote 32: Hearing Transcript,

Cct ober 17, 2008, page 2125,

i nes 16-24]

[ Footnote 33: Hearing Transcript,

Cct ober 10, 2008, page 1450, line 17
to page 1452, line 4]

[ Footnote 34: Exhibit 002-030 Reply to
Comments on EIS - 004 - to AWA

| nformati on Request No. AWA-58-B, page
4]

[ Footnote 35: Exhibit 002-030 Reply to
Comments on EIS - 004 - to AWA

| nformati on Request No. AWA-58-B, page
5]
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[ Footnote 36: Hearing Transcript,

Cct ober 18, 2008, page 2359,

i nes 4-18]

[ Footnote 37: Exhibit 002-132,
Regul ati ons Anending the Wldlife Area
Regul ati ons - Regul atory | npact

Anal ysi s St at enent ]

[ Footnote 38: Exhibit 007-005,
Suffield 1975 MOU (Master Agreenent)]

[ Footnote 39: Fort MKay First Nation
G| Sands Regul ations, SOR/ 2007-79]

[ Footnote 40: Hearing Transcript,

Cct ober 17, 2008, page 2029,

lines 3-13]

[ Footnote 41: R S. A 2000, c. 0-6]

[ Footnote 42: Exhibit 003A-032, Letter
from Al berta Environnment to Base
Conmmander dated February 2, 2006]

[ Footnote 43: Exhibit 002-129,
Response to Undert aki ng]

[ Footnote 44: Hearing Transcript,

Cct ober 7, 2008, pages 387-389; Hearing
Transcript, Cctober 8, 2008, page 593,
lines 9-19]

[ Foot note 45: Hearing Transcript,
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Cct ober 24, 2008, page 3634, line 21 to

page 3635, |ine 18]
[ Footnote 46: R S. A 2000, c. E-12]
[ Footnote 47: Hearing Transcript,

Cct ober 2, 2008, page 407, lines 1-6]

[ Footnote 48: Spooner Ols Limted v.

Turner Valley Gas Conservation Board,

[1993] S.C. R 629]

[ Footnote 49: Cceanic Exploration Co.

V. Denison Mnes Ltd., [1996] O J. No.

4387 at para. 44]

[ Footnote 50: Hearing Transcript,
Cct ober 17, 2008, page 2089, lines
18- 22]

[ Footnote 51: Hearing Transcript,
Cct ober 24, 2008, page 3752,

[ines 11-18]

[ Footnote 52: Exhibit 007-005,
Suffield 1975 MU (Master Agreenent),
Section 12(4)(a)]

[ Footnote 53: Exhibit 007-005,
Suffield 1975 MU (Master Agreenent),
Schedul e "D', Appendi x 2]

[ Footnote 54: Exhibit 007-005,

Suffield 1975 MU (Master Agreenent),
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Schedul e "D', Appendi x 2]

[ Footnote 55: Exhibit 002-133, Al berta
Energy Conpany, Eval uation and
Recommendati ons, M ddle Sand Hills,
Suffield Mlitary Bl ock, 1981; Hearing
Transcript Cctober 10, 2008, page 1064,
i nes 10-24]

[ Footnote 56: Exhibit 007-005,
Suffield 1975 MOU (Master Agreenent).
Under section 12(7), the Base Commander
may give or refuse consent for
activities, but only upon the
recommendati on of SEAC]

[ Footnote 57: Hearing Transcript,

Cct ober 10, 2008, page 1117,

lines 10-11 and Exhi bit 002-129]

[ Footnote 58: Hearing Transcript,

Cct ober 9, 2008, pages 920-922]

[ Footnote 59: Hearing Transcript,

Cct ober 24, 2008, page 3643, lines 1-3]
[ Footnote 60: Hearing Transcript,

Cct ober 24, 2008, page 3655,

i nes 14-16]

[ Footnote 61: Hearing Transcript,

Cctober 24, 2008, page 3644,

4057

4057

4059

4059

4060

4060

4060

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4373

[ines 16-19]

[ Footnote 62: Hearing Transcript, 4061
Cct ober 7, 2008, pages 392-393]

[ Footnote 63: Hearing Transcript, 4061
Cct ober 24, 2008, page 3699, lines 1-4]

[ Footnote 64: Hearing Transcript, 4062
Cct ober 17, 2008, pages 2029-2030]

[ Footnote 65: Exhibit 001-004, Joint 4063
Panel Agreenent]

[ Footnote 66: Exhibit 001-035, Letter 4066

to EnCana regardi ng adequacy of EI S]

[ Footnote 67: R S. A 2000, c. E-10] 4066
[ Footnote 68: R S. A 2000, c. O 6] 4066
[ Footnote 69: Exhibit 001-004, Joint 4070

Panel Agreenent, Appendix - Terns of

Ref er ence]

[ Footnote 70: CEA Agency Reference 4073
Qui de: Determ ni ng Wiet her a Proj ect

is Likely to Cause Significant Adverse

Envi ronnmental Effects, Section 3; Bow

Vall ey Naturalists Society v. Canada

(M nister of Canadian Heritage), [2001]

2 F.C. 461 (C. A ) at para. 49]

[ Footnote 71: (1996), 137 D.L.R (4th) 4073

177 at para. 13]
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[ Footnote 72: (1996), 137 D.L.R (4th)
177 at para. 10]

[ Footnote 73: CEAA (Operational Policy
Statenent: Addressing "Need for",
"Purpose of", "Alternatives to" and
"Alternative Means" under the Canadi an
Envi ronnment al Assessnent Act ]

[ Footnote 74: Exhibit 002-066, EUB
Application No. 1435831 and supporting
docunent sj

[ Footnote 75: Exhibit 002-010, EIS,
Vol unme 1, Section 1.4 (see Footnote 73
above) |

[ Footnote 76: Exhibit 002-123, Package
of Slides & Opening Statenent of
EnCana, page 16]

[ Footnote 77: Hearing Transcript,
Cctober 15, 2008, page 1456- 1457]

[ Footnote 78: Hearing Transcript,

Cct ober 15, 2008, page 1457,

i nes 14-16]

[ Footnote 79: Exhibit 002-010, EIS,
Vol une 1, Section 1.4.2]

[ Footnote 80: Exhibit 002-010, EIS,

Vol une 1, page 1-11]
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[ Footnote 81: Exhibit 002-010, EIS,

Vol unme 1, Section 2.8]

[ Footnote 82: Exhibit 002-110, Reply
to Intervener Subm ssions, Appendix F;
Exhi bit 002-060, Additional information
to the EIS as requested by the Panel on
Sept enber 26t h, Response to Information
Request No. 15]

[ Footnote 83: Exhibit 002-123, Package
of Slides & OQpening Statenent of

EnCana, page 15]

[ Footnote 84: Q1| and Gas Conservation
Act, R S. A 2000, c. 0-6, Section 4]

[ Footnote 85: Exhibit 002-010, EIS,

Vol une 1, pages 1-10, 2-8 and 3-2;

Exhi bit 002-013, EI'S, Volune 3, pages
3-9, 3-16, 3-17 and 3-19]

[ Footnote 86: Exhibit 002-060,
Additional information to the EIS as
requested by the Panel on Septenber
26t h]

[ Footnote 87: Exhibit 006-025,

Suppl enrental Witten Subm ssion from
Envi ronnmental Coal ition]

[ Footnote 88: Exhibit 006-025,

4081

4083

4083

4084

4085

4085

4085
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Suppl enrental Witten Subm ssion from

Envi ronnmental Coalition, page 5]

[ Footnote 89: Exhibit

[ Footnote 90: Exhibit

006- 035, Report] 4086
002- 110, Reply 4087

to Intervener Subm ssions, page 98],

[ Footnote 91: Exhibit

002- 124, 4087

EnCana's Reply to NM&B Anal ysi s]

[ Footnote 92: Hearing
Cct ober 14, 2008, page

[ Footnote 93: Exhibit

Transcri pt, 4087
1152]
006- 025, 4087

Suppl enrental Witten Subm ssion - from

Envi ronnmental Coalition, page 3]

[ Footnote 94: Exhibit

002-110, Reply 4088

to I Ntervener Subm ssions, page 98]

[ Footnote 95: Exhibit
Addi tional information
requested by the Panel
26t h]

[ Footnote 96: Hearing
Cct ober 7, 2008, pages
[ Footnote 97: Hearing
Cctober 7, 2008, pages
[ Footnote 98: Exhibit
Addi tional information

requested by the Panel

002- 060, 4088
to the EIS as

on Sept enber

Transcri pt, 4088
316- 319]
Transcri pt, 4088
319- 325]
002- 060, 4088

to the EIS as

on Sept enber
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26t h]

[ Footnote 99: Hearing Transcript,

Cct ober

7, 2008, page 320, line 2 to

page 321, |line 12]

[ Footnote 100: Hearing Transcript,

Cct ober

16-17],

15, 2008, page 1587, lines

[ Footnote 101: Hearing Transcript,

Cct ober

9-11]

15, 2008, page 1580, Ilines

[ Footnote 102: Hearing Transcript,

Cct ober

15, 2008, page 1587, lines

16-17; Hearing Transcript, October 16,

2008, page 1777, lines 9-16, page 1780,

[ines 1-2]

[ Footnote 103: Exhi bit 006- 025,

Suppl enrental Witten Subm ssion - from

Envi ronnmental Coalition, page 2]

[ Footnote 104: Exhibit 006- 035,

Report,

page 4],

[ Footnote 105: Hearing Transcript,

Cct ober

14, 2008, page 1167]

[ Footnote 106: Hearing Transcript,

Cct ober

14, 2008, page 1177]

[ Footnote 107: Hearing Transcript,

4089
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4089

4089

4090

4090

4090

4091

4092
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Cct ober 14, 2008, p. 1162, lines 11-16]

[ Footnote 108: Exhibit 002-123, 4092
Package of slides & Opening Statenentof

EnCana, page 15]

[ Footnote 109: Hearing Transcript, 4092
Cctober 14, 2008, page 1214]

[ Footnote 110: Hearing Transcript, 4093
Cct ober 14, 2008, page 1218]

[ Footnote 111: Exhibit 002-066, EUB 4093
Application No. 1435831 and supporting
docunent sj

[ Footnote 112: G| and Gas 4093
Conservati on Regul ations, Alta. Reg.

151/ 71, s. 4.040(1)]

[ Footnote 113: Hearing Transcript, 4093
Cct ober 15, 2008, page 1448,

i nes 24-25]

[ Footnote 114: Hearing Transcript, 4094
Cct ober 15, 2008, page 1448, line 19 to

page 1449, line 1]

[ Footnote 115: Exhibit 002-010, EIS, 4094
Vol unme 1, Section 2.2.5.1, page 2-23]

[ Footnote 116: Exhibit 002-010, EIS, 4095
Vol unme 1, Section 2.2.5.2, page 2-23]

[ Footnote 117: Exhibit 002-010, EIS, 4095
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Vol unme 1, Section 2.2.5.3, page 2-24]

[ Footnote 118: Exhibit 002-010, EIS, 4095
Vol unme 1, Section 2.2.5.6, page 2-27]

[ Footnote 119: Exhibit 002-123, 4096
Package of Slides & Opening Statenent

of EnCana, page 1]

[ Footnote 120: Exhibit 001-004, Joint 4096
Panel Agreenent, Appendix - Terns of

Ref erence, Section 2(h) and Exhibit

001- 005, Final Cuidelines for the

Preparation of the Environnmental | npact

St at enent, point 23, page 27]

[ Footnote 121: Exhibit 002-123, 4097
Package of Slides & Opening Statenent

of EnCana, page 2]

[ Footnote 122: Exhibit 002-117, 4097
Updated EI' S Cui del i nes Concordance

Tabl e, page 39]

[ Footnote 123: Exhibit 002-123, 4102
Package of Slides & Opening Statenent

of EnCana, page 19]

[ Footnote 124: Hearing Transcript, 4102
Cct ober 16, 2008, page 1877, line 10 to

line 18]

[ Footnote 125: Bow Valley Naturalists 4104
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Soci ety v. Canada (M nister of Canadian
Heritage), [2001] 2 F.C. 461, (C. A ) at

para. 17.]

[ Footnote 126: Exhibit 002-117, 4105
Updated EI' S Cui del i nes Concordance

Tabl e]

[ Footnote 127: Exhibit 001-005, Final 4105
Qui delines for the Preparation of the

Envi ronnment al | npact Statenent, Section

1. 1]

[ Footnote 128: Exhibit 002-123, 4107
Package of Slides & Opening Statenent

of EnCana, page 20]

[ Footnote 129: Environnment Canada, 4107
onli ne:

Http:// www. mb. ec. gc. cal/ nat ur e/ whp/ nwa/

suffi el d/ dd0s0d. en. ht m ]

[ Footnote 130: Hearing Transcript, 4108
Cct ober 22, 2008, page 3068,

i nes 16-22]

[ Footnote 131: Exhibit 002-123, 4108
Package of Slides & Opening Statenent

of EnCana, page 19]

[ Footnote 132: Exhibit 002-123, 4109

Package of Slides & Opening Statenent
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of EnCana, page 21]

[ Footnote 133: Hearing Transcript,

Cct ober 6, 2008, pages 164, 170-171 and
178- 181]

[ Footnote 134: Exhibit 002-123,
Package of Slides & Opening Statenent
of EnCana, pages 21-22]

[ Footnote 135: Exhibit 002-110, Reply
to I ntervener Subm ssions, Appendi x B]
[ Footnote 136: Hearing Transcript,

Cct ober 18, 2008, page 2329,

[ ines 16-20]

[ Footnote 137: Hearing Transcript,

Cct ober 14, 2008, pages 1228-1231;

Exhi bit 002-110, Reply to Intervener
Subm ssi ons, page 5]

[ Footnote 138: Exhibit 002-110, Reply
to Intervener Subm ssions, page 4]

[ Footnote 139: Hearing Transcript,

Cct ober 14, 2008, pages 1231-1232]

[ Foot note 140: Addressing Species at
Ri sk Consi derations under the Canadi an
Envi ronnment al Assessnment Act: A federal
policy and procedures gui de, page 17]

[ Footnote 141: Exhibit 001-005, Final

4109

4111

4111

4112

4113

4114

4114

4115

4115
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Qui delines for the Preparation of the

Envi ronnment al | npact Statenent, page 5]

[ Footnote 142: Hearing Transcript, 4116
Cct ober 25, 2008, page 3839, lines

11- 20]

[ Footnote 143: Exhibit 002-013, EIS, 4117
Vol une 3, pages 5-14]

[ Footnote 144: Exhibit 002-110, Reply 4117
to Intervener Subm ssions, pages 7-8]

[ Footnote 145: DND: Exhibit 003-012, 4118
Witten Subm ssion Formal Hearing 003,

pages 74-78; Environnent Canada:

Exhi bit 003-012, Witten Subm ssion

Formal Hearing 003, points 39, 40 and

49; Coalition: Exhibit 006-017, Witten

Subm ssion Formal Hearing 004A, Witten

Subm ssi on, pages 8, 10, 12, 20 and Tab

4, pages 12, 15, 16, 20]

[ Footnote 146: Exhibit 002-110, Reply 4119
to I ntervener Subm ssions, page 16]

[ Footnote 147: Hearing Transcript, 4119
Cct ober 9, 2008, page 878, l|ines 6-10]

[ Foot note 148: Exhibit 001-005, Final 4119
Qui delines for the Preparation of the

Envi ronnment al | npact Statenent, pages 6
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and 36]

[ Foot note 149: Hearing Transcript, 4121

Cct ober 9, 2008, pages 803-804]

[ Foot note 150: Hearing Transcript, 4123
Cct ober 8, 2008, page 679, line 23 to

page 681, |ine 9]

[ Footnote 151: Exhi bit 003- 040, 4123

Effects of Mnimal D sturbance Shall ow

Gas Activity on Gassland Birds, by C

Li nnen, 2006]

[ Footnote 152: Exhibit 003A-029, 4124

Ecosystem | npacts of Hi storical Shall ow

Gas Wlls within the CFB Suffield

National WIldlife Area]

[ Foot note 153: Hearing Transcript, 4124

Cct ober 23, 2008, page 3177, line 21 to

page 3178, line 3]

[ Footnote 154: Hearing Transcri pt 4125
Cct ober 8, 2008, page 679, line 23 to

page 680, |ine 9]

[ Foot note 155: Exhi bit 005-029, 4126

Conment on EI'S - 007]

[ Foot note 156: Exhi bit 005-052, Letter 4126

regardi ng an agreenent between the

Si ksi ka Nation and EnCana]
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[ Footnote 157: Hearing Transcri pt 4127
Cct ober 22, 2008, page 3105, line 24 to

page 3106, line 10]

[ Footnote 158: Exhibit 002-110, Reply 4128
to I ntervener Subm ssions, Appendi x B]

[ Foot note 159: Hearing Transcript, 4129
Cct ober 17, 2008, page 2118,

[ines 16-19]

[ Footnote 160: Hearing Transcript, 4130
Cct ober 17, 2008, page 2118, lines

16-19; page 2119, line 25 to page 2120,

[ine 4]

[ Footnote 161: Hearing Transcript, 4130
Cct ober 21, 2008, page 2846, |ines 3-8]

[ Footnote 162: Hearing Transcript, 4130
Cct obeer 21, 2008, page 2847, line 7]

[ Footnote 163: Exhibit 003-012, 4132
Witten Subm ssion Formal Hearing 003,

page 95]

[ Footnote 164: Exhibit 006-017, 4132
Witten Subm ssion Formal Hearing 004A,

Tab 4, page 14]

[ Foot note 165: Exhibit 003-019, 4133
Suppl enrental Witten Subm ssion Fornal

Hearing 003, Section I1]
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[ Footnote 166: Exhibit 002-110, Reply
to I ntervener Subm ssions, Appendix M
[ Footnote 167: Exhibit 002-110, Reply
to I ntervener Subm ssions, page 112]

[ Footnote 168: Hearing Transcript,

Cct ober 25, page 3962, line 5 to page
3964, line 9]

[ Footnote 169: Exhibit 002-129, Bi nder
cont ai ni ng Undert aki ngs from Oct ober
10, 2008, tab 10, page 4]

[ Footnote 170: Exhibit 002-129, Bi nder
cont ai ni ng undertaki ngs from Oct ober
10, 2008, Tab 14, 1988 AGV M nut es,
page 6]

[ Footnote 171: Hearing Transcript,

Cct ober 17, 2008, page 2141, lines
9-16; Exhibit 002-110, Reply to

| nt ervener Subm ssions, page 104]

[ Footnote 172: Hearing Transcript,

Cct ober 14, 2008, page 1299]

[ Footnote 173: Hearing Transcript,

Cct ober 14, 2008, pages 1297-1298]

[ Footnote 174: Hearing Transcript,

Cct ober 14, 2008, page 1298],

[ Footnote 175: Hearing Transcript,

4133

4133

4134

4135

4135

4136

4136

4137

4137

4137
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Cct ober 6, 2008, page 150, lines 10-17]

[ Footnote 176: Hearing Transcript, 4137
Cct ober 14, 2008, page 1303]

[ Footnote 177: Exhibit 003-012, 4138
Witten Subm ssion Formal Hearing 003,

page 56]

[ Footnote 178: Exhibit 003-012, 4138
Witten Subm ssion Formal Hearing 003,

page 186]

[ Footnote 179: Exhibit 002-110, Reply 4138
to Intervener Subm ssions, page 108]

[ Footnote 180: Hearing Transcript, 4139
Cct ober 8, 2008, page 739, lines 23-24]

[ Footnote 181: Hearing Transcript, 4139
Cct ober 8, 2008, page 740, lines 13-21]

[ Footnote 182: Hearing Transcript, 4139
Cct ober 9, 2008, page 779, lines 20-22]

[ Footnote 183: Exhibit 002-013, EIS, 4140
Vol unme 3, Section 2; Exhibit 002-015,

ElI'S, Volune 4, Sections 2.8.1 and

3.8.2]

[ Footnote 184: Hearing Transcript, 4141
Cct ober 21, 2008, page 2758,

i nes 20-21]

[ Footnote 185: Hearing Transcript, 4141
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Cct ober 8, 2008, pages 665-666]

[ Footnote 186: Exhibit 002-013, EIS, 4141
Vol une 3, Section 2.6]

[ Footnote 187: Hearing Transcript, 4141

Cct ober 21, 2008, pge 2767, lines

11-13]

[ Footnote 188: Exhibit 002-013, EIS, 4142
Vol une 3]

[ Footnote 189: Exhibit 003-031: 4142

Government of Canada - Opening

Statenment, Natural Resources Canada
Presentati on, page 7]

[ Footnote 190: Exhibit 002-013, EIS, 4142
Vol une 3, pages 2-4, 2-5, 2-8, 2-16 to

2-21, 2-30, 2-27, 2-30, 2-38 and 2-39;

Exhi bit 002-010, EI'S, Vol une 1,

Appendix H s.H 2.2.]

[ Footnote 191: Exhibit 002-077, EPP

pages 2-8 to 2-10, 3-30, 3-33 and 7-8]

[ Footnote 192: Exhibit 002-110, Reply

to I ntervener Subm ssions, appendix K,

page k-11]

[ Footnote 191: Exhibit 002-077, EPP, 4142
pages 2-8 to 2-10, 3-30, 3-33 and 7-8]

[ Footnote 192: Exhibit 002-110, Reply
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to I ntervener Subm ssions, appendix K,
page k-11]

[ Footnote 192: Exhibit 002-110, Reply
to I ntervener Subm ssions, appendiXx K,
page k-11]

[ Footnote 193: Hearing Transcript,
Cct ober 21, 2008, page 2763, lines

9- 10]

[ Footnote 194: Exhibit 002-013, EIS,
Vol une 3, Section 2.8. 1]

[ Footnote 195: Hearing Transcript,
Cct ober 8, 2008, page 524, lines 2-5]
[ Footnote 196: Hearing Transcript,
Cct ober 8, 2008, pages 667-668]

[ Footnote 197: ASRD, Industry
Directive 2002-01, Slope and Break

Set back Gui del i nes (Decenber 2002);
Hearing Transcript, Cctober 21, 2008,
pages 2770-2771]

[ Footnote 198: Hearing Transcript,
Cct ober 21, 2008, page 2767, lines

20- 24]

[ Footnote 199: Exhibit 003-031
Government of Canada - Opening

St at enment, Natural Resources Canada
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Presentati on, page 15]

[ Foot note 200: Hearing Transcript,
Cct ober 15, 2008, page 1516, lines
17-19]

[ Footnote 201: Hearing Transcript,
Cctober 21, 2008, page 2782,

i nes 19-22]

[ Foot note 202: Exhibit 002-010, EIS,
Vol unme 1, Section 2.8.4, page 2-45;
Hearing Transcript, Cctober 8, 2008,
pages 650-661]

[ Foot note 203: Hearing Transcript,
Cct ober 8, 2008, pages 651, lines 2-6]
[ Foot note 204: Hearing Transcript,
Cct ober 21, 2008, page 2789, line 18]
[ Foot note 205: Hearing Transcript,
Cct ober 8, 2008, page 653, l|lines 4-12]
[ Foot note 206: Hearing Transcript,
Cct ober 8, 2008, page 653, l|ines 13-25]
[ Foot note 207: Exhibit 003-019,

Suppl enrental Witten Subm ssion Fornmal
Heari ng 003, NRCan, Page 34]

[ Foot note 208: Hearing Transcript,
Cct ober 8, 2008, page 656, line 25 to
page 658, |ine 20]
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[ Foot note 209: Exhibit 003-031
Government of Canada - Opening
Statenment, Natural Resources Canada
Presentati on, page 20]

[ Foot note 210: Hearing Transcript,
Cct ober 25, 2008, page 3981, line 24 to
page 3982, line 4]

[ Footnote 211: Exhibit 003A-031,
Ref erences to Responses to Information
Requests, Tab G

[ Foot note 212: Hearing Transcript,
Cct ober 25, 2008, page 3823, lines
23- 25]

[ Footnote 213: Hearing Transcript,
oct ober 24, page 3681, |ines 5-8]

[ Footnote 214: Hearing Transcript,
Cct ober 25, 2008, page 3818, lines
13- 18]

[ Foot note 215: Hearing Transcript,
Cct ober 25, 2008, page 3818, lines
13- 18]

[ Foot note 216: Hearing Transcript,
Cct ober 25, 2008, page 3818, lines
12- 14]

[ Footnote 217: Exhibit 009-006, Report
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No. 2, WIdlife Revi ew Wi dden

Envi ronnmental Ltd.]

[ Foot note 218: Hearing Transcript,

Cct ober 25, 2008, page 3841, line 23 to
page 3842, |ine 7]

[ Foot note 219: Hearing Transcript,

Cct ober 25, 2008, page 3866,

[ines 1-12]

[ Foot note 220: Hearing Transcript,

Cct ober 25, 2008, page 3848, line 21 to
page 3849, line 13; Hearing Transcript,
Cct ober 25, 2008, page 3865, lines

15- 20]

[ Footnote 221: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,
pages 45-55]

[ Foot note 222: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,
pages 26, 59, 60-63, 100 and 187]

[ Foot note 223: Exhibit 006-017,
Witten Subm ssion Formal Hearing 004A,
Tab 4, pages 4, 8, 12, 19]

[ Foot note 224: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,

page 47]
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[ Foot note 225: Hearing Transcript,
Cct ober 15, 2008, pages 1528-1529;
Hearing Transcript, Cctober 8, 2008,
pages 745-746]

[ Foot note 226: Exhibit 003C- 006,
Response to Informati on Requests,
Reference - IR 100 - Henderson 2008,
page 1]

[ Foot note 227: Hearing Transcript,
Cctover 25, 2008, page 3922, lines
2- 23]

[ Foot note 228: Exhibit 002-133,

Al berta Energy Conpany, Eval uation and

Recommendati ons, Mddle Sand Hi |l s,
Suffield Mlitary Bl ock, 1981]

[ Foot note 229: Hearing Transcript,

Cct ober 15, 2008, page 1529, lines 5-8]

[ Foot note 230: Hearing Transcript,
Cct ober 22, page 3034, lines 2-8]

[ Footnote 231: Exhibit 006-022,

Response to I nformati on Requests nade

by EnCana - from Environnent al

Coalition, Invasion of Non-Native Pl ant

Speci es Report of Wrkshop Results]

[ Foot note 232: Exhibit 006-022,
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Response to Informati on Requests nade

by EnCana - from Environnent al

Coalition, Invasion of Non-Native Pl ant

Speci es Report of Wrkshop Results,

page 6]

[ Foot note 233: Hearing Transcript, 4158
Cct ober 7, 2008, page 459, l|ines 6-13]

[ Footnote 234: Exhibit 003-044, 1985 4159
M nutes of AEC Ol and Gas Conpany -

CFB Suffield, page 4]

[ Foot note 235: Hearing Transcript, 4159
Cct ober 8, 2008, pages 578-579; Hearing
Transcript, Cctober 15, 2008, page

1473, lines 13-21]

[ Foot note 236: Hearing Transcript, 4159
Cct ober 8, 2008, page 750, l|ines 4-11]

[ Foot note 237: Hearing Transcript, 4160
Cct ober 25, 2008, page 3896, |ines 4-6]

[ Foot note 238: Hearing Transcript, 4160
Cct ober 7, 2008, page 463, |ines 8-11]

[ Footnote 239: Exhibit 002-013, EIS, 4160
Vol une 3, pages 3-30]

[ Foot note 240: Exhibit 002-013, EIS, 4160
Vol ume 3, Appendices 3D and 3C;, Exhi bit

002- 110, Reply to Intervener
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Subm ssi ons, Appendi ces G

and Hj

[ Footnote 241: Exhibit 002-110, Reply 4161

to I ntervener Subm ssion,

and Appendi ces G and H]

pages 39-43

[ Footnote 242: Exhibit 002-110, Reply 4161

to I ntervener Subni ssions,

pages 39-43]

[ Foot note 243: Exhibit 003-012, 4162
Witten Subm ssion Formal Hearing 003,

pages 48-53]

[ Foot note 244: Exhibit 003-012, 4162
Witten Subm ssion Formal Hearing 003,

page 187]

[ Foot note 245: Exhi bit 006-012, 4162

Witten Subm ssion For mal

Tab 3, pages 11-12]

Heari ng 004A,

[ Foot note 246: Exhibit 002-110, Reply 4163

to Intervener Subm ssions, pages 32-39
and Appendices G and L]
[ Foot note 247: Hearing Transcript, 4163

Cct ober 15, 2008, page 1526, lines

16- 17]

[ Foot note 248: Hearing Transcript, 4163

Cct ober 25, 2008, page 3882, lines

7-11, and page 3883, lines 5-9]

[ Footnote 249: Exhibit 002-110, Reply 4164
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to I ntervener Subm ssions, page 41]

[ Foot note 250: Hearing Transcript, 4164
Cct ober 9, 2008, pages 794-796]

[ Footnote 251: Exhibit 002-110, Reply 4165
to Intervener Subm ssions, page 33]

[ Foot note 252: Hearing Transcript, 4165
Cct ober 9, 2008, page 795, lines 7-13]

[ Foot note 253: Hearing Transcript, 4165
Cct ober 7, 2008, page 411, lines 10-21]

[ Foot note 254: Exhibit 002-123, 4165
Package of Slides & Opening Statenent

of EnCanaa, page 22]

[ Foot note 255: Hearing Transcript, 4166
Cct ober 7, 2008, pages 415-416]

[ Foot note 256: Hearing Transcript, 4166
Cct ober 8, 2008, pages 547, |ines 9-14]

[ Foot note 257: Hearing Transcript, 4166
Cct ober 15, 2008, page 1526,

lines 16-17]

[ Foot note 258: Hearing Transcript, 4166
Cct ober 7, 2008, page 416, |ines 3-5]

[ Foot note 259: Hearing Transcript, 4167
Cct ober 23, 2008, page 3283, |ines 4-8]

[ Foot note 260: Hearing Transcript, 4167

Cct ober 22, 2008, page 3103, lines 2-5]
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[ Footnote 261: Hearing Transcript,

Cct ober 8, 2008, page 630, lines 15-21]

[ Foot note 262: Hearing Transcript,
Cct ober 14, 2008, page 1249]

[ Foot note 263: Environnment Canada:
Exhi bit 003-012, Witten Subm ssion
Formal Hearing 003, page 184]

[ Foot note 264: Hearing Transcript,

Cct ober 24, 2008, page 3519, lines 2-7]

[ Foot note 265: Hearing Transcript,
Cct ober 24, 2008, page 3515,

lines 12-18]

[ Foot note 266: Hearing Transcript,
Cct ober 25, 2008, page 3942-3943]

[ Foot note 267: Hearing Transcript,
Cct ober 25, 2008, page 3945,

i nes 5-10]

[ Foot note 268: Hearing Transcript,
Cct ober 14, 2008, pages 1249-1250]
[ Foot note 269: Hearing Transcript,
Cct ober 25, 2008, page 3944, lines
24-25 and page 3945, lines 1-4]

[ Foot note 270: Hearing Transcript,
Cct ober 14, 2008, pages 1251-1252]

[ Footnote 271: Hearing Transcript,
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Cct ober 17, 2008, page 2229,

lines 6-11]

[ Footnote 272: Exhibit 002-110, Reply
to I ntervener Subm ssions, page 51]

[ Footnote 273: Hearing Transcript,

Cct ober 14, 2008, pages 1250-1251]

[ Foot note 274: Hearing Transcript,

Cct ober 25, 2008, page 3887,

i nes 13-22]

[ Footnote 275: Exhibit 002-013, EIS,
Vol une 3, pages 4-2]

[ Footnote 276: Hearing Transcript,

Cct ober 6, 2008, page 179, lines 24-25]
[ Footnote 277: Exhibit 003A-031,

Ref erences to Informati on Requests, Tab
g

[ Footnote 278: Exhibit 002-013, EIS,
Vol unme 3, Section 4.10]

[ Foot note 279: Hearing Transcript,

Cct ober 6, 2008, page 180, |ines 1-24]
[ Foot note 280: Hearing Transcript,

Cct ober 6, 2008, page 248, |ines 2-4]

[ Footnote 281: Hearing Transcript,

Cct ober 7, 2008, page 278, l|lines 9-19]

[ Footnote 282: Exhibit 002-040, Reply
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to Cormment on EIS - 012 - Terrestrial -
Part 2 to Federal Gov, IR Terr No. 66B]
[ Footnote 283: Hearing Transcript,

Cct ober 9, 2008, page, lines 13-21]

[ Footnote 284: Exhibit 002-013, EIS,
Vol une 3]

[ Footnote 285: Exhibit 002-110, Reply
to I ntervener Subm ssions, Appendix T]
[ Footnote 286: Exhibit 002-110, Reply
to I ntervener Subm ssions, Appendix T]
[ Footnote 287: Hearing Transcript,

Cct ober 6, 2008, page 208, l|ines 15-18]
[ Foot note 288: Exhibit 002-013, EIS,
Vol une 3, pages 5-29]

[ Foot note 289: Exhibit 002-013 EI S,
Vol ume 3, pages 5-34]

[ Foot note 290: Species at R sk Act,
S.C. 2002, c.29, Sections 37 and 47]

[ Footnote 291: Species at R sk Act,
S.C. 2002, c.29, Section 41(1)(c) and
49(1) (a)]

[ Foot note 292: Environnment Canada:
Exhi bit 003-012, Witten Subm ssion
Formal Hearing, pages 156-172]

[ Foot note 293: Environnment Canada:
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Exhi bit 003-012, Witten Subm ssion

Formal Hearing, page 159]

[ Foot note 294: Hearing Transcript, 4186
Cct ober 23, 2008, page 3226, lines 1-4]

[ Foot note 295: Hearing Transcript, 4186
Cct ober 25, 2008, page 3839,

[ines 11-20]

[ Foot note 296: Hearing Transcript, 4187
Cct ober 22, 2008, page 2956,

i nes 18-21; Environnment Canada:

Exhi bit 003-012, Witten Subm ssion

Formal Hearing, page 158; Species at

Risk Act, S.C. 2002, c. 29, Sections

39(3) and 48(3)]

[ Foot note 297: Hearing Transcript, 4188
Cct ober 24, 2008, pages 3765-3766]

[ Foot note 298: Environnment Canada: 4188
Exhi bit 003-031, Governnent of Canada -

Openi ng Statenent, page 7]

[ Foot note 299: Environnment Canada: 4188
Exhi bit 003-012, Witten Subm ssion

Formal Hearing, page 160].

[ Foot note 300: Hearing Transcript, 4188
Cct ober 22, 2008, page 3102,

i nes 6-15]
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[ Footnote 301: Hearing Transcript,
Cct ober 23, 2008, page 2977, lines 2-7,
pages 3099- 3100]

[ Foot note 302: Hearing Transcript,
Cct ober 24, 2008, pages 3721-3722]

[ Footnote 303: Exhibit 002-013, EIS,
Vol une 3, pages 3-13]

[ Foot note 304: Environnment Canada,
Recovery Strategy for Sprague's Pipit
in Canada (2008), page 5]

[ Foot note 305: Environnment Canada,
Recovery Strategy for Sprague's Pipit
in Canada (2008), page 19]

[ Foot note 306: Exhibit 002-135,

Envi ronnment Canada Subm ssion to
Mackenzi e Joi nt Revi ew Panel, Novenber
21, 2007]

[ Footnote 307: Hearing Transcript,
Cct ober 14, 2008, page 1235]

[ Footnote 308: Exhibit 002-110, Reply
to Intervener Subm ssions, page 55]

[ Footnote 309: Hearing Transcript,
Cct ober 8, 2008, page 736, |lines 6-12]
[ Footnote 310: Joint Revi ew Panel

Application for an Q| Sands M ne and
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Bi tunen Processing Facility (Kearl Q'
Sands Project), EUB Decision 2007-013
(February 27, 2007), page 50]

[ Footnote 311: Hearing Transcript,
Cct ober 22, 2008, page 2990,

i nes 16-22]

[ Footnote 312: Exhibit 002-013, EIS,
Vol une 3, Section 3.8.3.2; Hearing
Transcript, Cctober 8, 2008, page 733,
[ines 11-15]

[ Footnote 313: Hearing Transcript,
Cct ober 8, 2008, page 734, lines 6-9]
[ Footnote 314: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,
pages 158, 163-166 and 174]

[ Foot note 315: Environnment Canada,
Recovery Strategy for the Sprague's
Pipit in Canada (2008), page 7]

[ Footnote 316: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,
page 206]

[ Footnote 317: Hearing Transcript,
Cct ober 23, 2008, pages 3257-3258]

[ Footnote 318: Exhibit 002-110, Reply

to Intervener Subm ssions, pages 56-66]
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[ Foot note 319:

Hearing Transcri pt, 4200

Cct ober 6, 2008, page 208, l|ines 15-18]

[ Foot not e 320:

Hearing Transcri pt, 4200

Cct ober 6, 2008, page 208, |lines 8-11]

[ Foot note 321:

Exhi bit 003-012, 4201

Witten Subm ssion Formal Hearing 003,

page 175]

[ Foot note 322:

Exhi bit 002-110, Reply 4201

to Intervener Subm ssions, pages 67-69]

[ Foot note 323:

Exhi bit 002-110, Reply 4202

to Intervener Subm ssions, pages 67-69]

[ Foot not e 324:

Exhi bit 002-110, Reply 4202

to Intervener Subm ssions, page 69]

[ Foot not e 325:

Hearing Transcri pt, 4203

Cct ober 25, 2008, page 3940,

i nes 2-21]
[ Foot not e 326:

onl i ne:

Envi ronment Canada, 4203

Http: // www. mb. ec. gc. cal/ nat ur e/ whp/ nwa/

suffiel d/ dd02s03. en. ht m ]

[ Foot note 327:

Hearing Transcri pt, 4204

Cct ober 6, 2008, page 187, lines 5-9]

[ Foot not e 328:

Hearing Transcri pt, 4204

Cct ober 6, 2008, page 191, lines 22-23]

[ Foot not e 329:

Hearing Transcri pt, 4204
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Cct ober 6, 2008, page 191]

[ Footnote 330: Exhibit 002-110, Reply
to I ntervener Subm ssions, page 71]

[ Footnote 331: Exhibit 002-110, Reply
to I ntervener Subm ssions, page 72]

[ Footnote 332: Exhibit 002-110, Reply
to I ntervener Subm ssions, page 72]

[ Foot note 333: Hearing Transcript,

Cct ober 6, 2008, page 141, lines 2-5]

[ Footnote 334: Hearing Transcript,

Cct ober 6, 2008, page 200-201]

[ Footnote 335: ASRD Fish & Wldlife

Di vi si on, Recommended Land Use

Qui del i nes for Key Ungul ate Areas (Sept
29, 2000) Draft, page 2

[ Foot note 336: Hearing Transcript,

Cct ober 6, 2008, page 204, |ines 9-16]
[ Footnote 337: Hearing Transcript,

Cct ober 6, 2008, page 204, |ines 20-25]
[ Footnote 338: Exhibit 002-110, Reply
to I ntervener Subm ssions, page 71]

[ Footnote 339: Exhibit 002-013, EIS,
Vol une 3, Section 5.8. 3. 34]

[ Footnote 340: Hearing Transcript,

Cct ober 6, 2008, page 170, lines 13-16]
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[ Footnote 341: Exhibit 002-013, EIS,
Vol ume 3, Section 5.8. 3. 34]

[ Foot note 342: Environnental Canada:
Exhi bit 003-012, Witten Subm ssion
Formal Hearing 003, pages 160-162;
Coal i tion: Exhibit 006-017, Witten
Subm ssi on Formal Hearing 004A, Tab 5,
page 7]

[ Footnote 343: Exhibit 002-110, Reply
to I ntervener Subm ssions, pages 69-71]
[ Foot note 344: Hearing Transcript,

Cct ober 6, 2008, page 196, lines 1-5]

[ Foot note 345: Hearing Transcript,

Cct ober 6, 2008, page 196, l|ines 10-13]
[ Foot note 346: Exhibit 003C- 006,
Response to Informati on Requests, No.
7]

[ Footnote 347: Hearing Transcript,

Cct ober 15, 2008, page 1404,

i nes 7-14]

[ Foot note 348: Hearing Transcript,

Cct ober 6, 2008, page 194, lines 17-22]
[ Foot note 349: Hearing Transcript,

Cct ober 6, 2008, page 195, lines 3-7]

[ Foot note 350: COSEWC, Assessnent and
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Update Status Report on the Ord's

Kangar oo Rat (2006), page 20]

[ Footnote 351: Hearing Transcript, 4213
Cct ober 24, 2008, page 3524-3531]

[ Foot note 352: Hearing Transcript, 4213
Cct ober 25, 2008, page 3935,

lines 2-13]

[ Foot note 353: Hearing Transcript, 4214
Cct ober 8, 2008, page 758-759]

[ Footnote 354: Hearing Transcript, 4214
Cct ober 25, 2008, page 3934,

i nes 6-23]

[ Foot note 355: Hearing Transcript, 4215
Cct ober 8, 2008, page 756]

[ Foot note 356: Hearing Transcript, 4215
Cct ober 25, 2008, page 5936,

i nes 6-14]

[ Footnote 357: Exhibit 002-013, EIS, 4215
Vol une 3, Section 5.8.3.42]

[ Foot note 358: Hearing Transcript, 4216
Cct ober 6, 2008, page 216, |ines 9-14]

[ Footnote 359: Exhibit 002-110, Reply 4217
to I ntervener Subm ssions, Appendix T]

[ Footnote 360: Exhibit 002-110, Reply 4217

to Intervener Subm ssions, Page 3]

Mainland Reporting Services Inc.
courtreporters@shawbiz.ca




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4406

[ Footnote 361: Hearing Transcript,

Cct ober 8, 2008, page 519, lines 1-7]

[ Foot note 362: Hearing Transcript,

Cct ober 18, 2008, page 2378, line 23 to
page 2379, line 7, and page 2382, l|ine
20, to page 2383, line 7]

[ Foot note 363: Hearing Transcript,

Cct ober 18, 2008, page 2388, line 6, to
page 2391, line 18]

[ Footnote 364: Exhibit 002-013, EIS,
Vol une 3, Section 3.7.2.3]

[ Foot note 365: Hearing Transcript,

Cct ober 6, 2008, page 172, lines 11-15]
[ Footnote 366: Exhibit 002-013, EIS,
Vol une 3, Section 3.7.2.3]

[ Footnote 367: Exhibit 002-110, Reply
to I ntervener Subm ssions, Appendix E,
page E-9]

[ Foot note 368: Hearing Transcript,

Cct ober 8, 2008, page 699, |ines 8-19]
[ Footnote 369: Hearing Transcript,

Cct ober 6, 2008, page 88, |lines 21-24]
[ Footnote 370: Hearing Transcript,

Cct ober 6, 2008, page 244-245]

[ Footnote 371: Hearing Transcript,
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Cct ober 8, 2008, page 70, lines 10-21]
[ Footnote 372: Hearing Transcript,
Cct ober 6, 2008, page 229, |ines 5-10]
[ Footnote 373: Hearing Transcript,
Cct ober 6, 2008, page 176, lines 20-22]
[ Foot note 374: Environnment Canada,
Recovery Strategy for the Tiny
Cryptanthe (Cryptantha mninma) in
Canada, October 2006, page 8]

[ Footnote 375: Hearing Transcript,
Cctober 6, 2008, page 227]

[ Footnote 376: Hearing Transcript,
Cct ober 6, 2008, pages 237-239]

[ Footnote 377: DND: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,
pages 95-97]

[ Footnote 378: Hearing Transcript,
Cct ober 23, 2008, page 3166,

[ ines 15-25]

[ Footnote 379: DND: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,
page 55]

[ Foot note 380: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,

pages 155, 184-188 and Appendi x H]
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[ Foot note 381: NEB- CEAA Joint Review 4227
Panel , Environmental Assessnent of the

Express Pipeline Project: Joint Review

Panel Report OH1-95, (May 1996) pages

187-188]

[ Foot note 382: CEA AgencyCunul ative 4228
Ef fects Practioners Guide, 1999,

Section 2.1]

[ Foot note 383: Hearing Transcript, 4228
Cct ober 6, 2008, page 137, lines 15-20]

[ Footnote 384: Hearing Transcript, 4229
Cct ober 9, 2008, page 856, |ines 3-17]

[ Foot note 385: Hearing Transcript, 4229
Cct ober 9, 2008, page 857, lines 1-16]

[ Foot note 386: Hearing Transcript, 4230
Cct ober 9, 2008, page 859, lines 19 to

page 860, |ine 24]

[ Footnote 387: Hearing Transcript, 4230
Cct ober 9, 2008, pages 862-864]

[ Footnote 388: Exhibit 002-013, EIS, 4230
Vol une 3, Section 7; Exhibit 002-110,

Reply to Intervener Subm ssions, page

73- 82]

[ Footnote 389: Exhibit 002-110, Reply 4231

to I ntervener Subm ssions, page 74]
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[ Footnote 390: CEA Agency Cunul ative
Effects Practitioners QGuide, 1999,
Section 4. 2]

[ Footnote 391: CEA Agency Cunul ative
Effects Practitioners QGuide, 1999,
Section 4. 2]

[ Foot note 392: Hearing Transcript,

Cct ober 9, 2008, page 860, l|lines 7-19]
[ Footnote 393: Coalition

Exhi bit 006-017, Tab 3, page 9]

[ Footnote 394: Exhibit 002-110, Reply
to I ntervener Subm ssions, page 78]

[ Footnote 395: Exhibit 002-110, Reply
to I ntervener Subm ssions, page 78]

[ Footnote 396: Hearing Transcript,

Cct ober 8, 2008, pages 620-621]

[ Footnote 397: CEA Agency Cunul ative
Effects Practitioners Quide 1999, s.

5. 0]

[ Footnote 398: CEA Agency Cunul ative
Effects Practitioners Quide, 1999,

s. 5. 0]

[ Footnote 399: Exhibit 002-110, Reply
to I ntervener Subm ssions, Appendi x B]

[ Foot note 400: Exhibit 003-019,
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Suppl enrental Witten Subm ssion Fornal

Hearing 003, Section I]

[ Footnote 401: Hearing Transcript, 4237
Cct ober 8, 2008, page 568, lines 8-11

Exhi bit 002-077, EPP, s. 3.4]

[ Foot note 402: Hearing Transcript, 4237
Cct ober 8, 2008, page 570, lines 1-4]

[ Foot note 403: Hearing Transcript, 4238
Cct ober 8, 2008, page 568, l|ines 12-18]

[ Footnote 404: Hearing Transcript, 4238
Cct ober 8, 2008, page 570, lines 17-22]

[ Foot note 405: Hearing Transcript, 4238
Cct ober 8, 2008, page 570, lines 17-22]

[ Foot note 406: Exhibit 002-110, Reply 4239

to I ntervener Subni ssions,

Appendi x B]

[ Foot note 407: Hearing Transcript, 4240

Cct ober 16, 2008, page 1875,

i nes 8-11]

[ Foot note 408: Hearing Transcript, 4240

Cct ober 16, 2008, page 1875,

[ ines 19-25]

[ Foot note 409: Hearing Transcript, 4241

Cct ober 15, 2008, page 1480,

lines 17-24]

[ Foot note 410: Hearing Transcript, 4241
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Cct ober 15, 2008, pages 1486-1488]

[ Footnote 411: Hearing Transcript,
Cct ober 14, 2008, page 1286]

[ Footnote 412: Exhibit 002-078, EEM,
pg. 3; Hearing Transcript, October 8,
2008, page 581, lines 15-18]

[ Footnote 413: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,
pages 119-121]

[ Footnote 414: Exhibit 003-012,
Witten Subm ssion Formal Hearing 003,
page 188]

[ Foot note 415: Exhibit 006-017,
Witten Subm ssion Formal Hearing 004A
Tab 4, page 31]

[ Footnote 416: Exhibit 002-110, Reply
to I ntervener Subm ssions, Appendix K]
[ Footnote 417: Exhibit 002-010, EIS,
Vol une 1, Appendi x H 1]

[ Footnote 417: Exhibit 002-010, EIS,
Vol unme 1, Appendi x H 1]

[ Footnote 418: Hearing Transcript,

Cct ober 15, 2008, page 1372, lines 4-8]

[ Footnote 419: Hearing Transcript,

Cctober 17, 2008, page 2116-2117]
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[ Foot note 420: Hearing Transcript,

Cct ober 25, 2008, page 3799,

i nes 14-21]

[ Footnote 421: Exhibit 006-044, Field
Qoservations of the Recovery of Native
Rangel and Pl ant Communi ties on Express
Pi peline 0 July 2008, page 3]

[ Foot note 422: Exhibit 006-044, Field
Qoservations of the Recovery of Native
Rangel and Pl ant Communi ties on Express
Pi peline - July 2008, page 7]

[ Foot note 423: Hearing Transcript,

Cct ober 16, 2008, pages 1905-1906]

[ Foot note 424: Hearing Transcript,

Cct ober 8, 2008, page 690, l|ines 11-20;
Hearing Transcript, Cctober 15, 2008,
pages 1366-1367]

[ Foot note 425: Hearing Transcript,

Cct ober 15, 2008, page 1371

lines 1-10]

[ Foot note 426: Hearing Transcript,

Cct ober 21, 2008, page 2719-2720]

[ Footnote 427: Exhibit 002-001, Post
Construction Vegetati on Assessnent -

prepared for EnCana]
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[ Foot note 428: Hearing Transcript, 4249
Cct ober 23, 2008, page 3327, lines

4- 14]

[ Foot note 429: Hearing Transcript, 4250
Cct ober 8, 2008, pages 632-633]

[ Foot note 430: Hearing Transcript, 4250
Cct ober 25, 2008, page 3894, lines 1-8]

[ Footnote 431: Hearing Transcript, 4250
Cct ober 25, 2008, page 3368,

i nes 15-24]

[ Foot note 432: Hearing Transcript, 4250
Cct ober 25, 2008, page 3926, line 17,

to page 3937, line 7]

[ Foot note 433: Hearing Transcript, 4251
Cct ober 8, 2008, page 731, lines 23-25]

[ Footnote 434: Hearing Transcript, 4251
Cct ober 7, 2008, page 465, line 12, to

page 467, |ine 4]

[ Footnote 435: Maritines & Northeast 4252
Pi pel i ne Managenent Ltd. (Novenber

2002), GH 3-2002 (NEB), pages 26-44;
TransCanada Keystone Pipeline GP

(Sept ember 2007), OH 1-2007 (NEB)]

[ Footnote 436: Exhibit 002-110, Reply 4252

to I ntervener Subm ssions, Appendix E]
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[ Footnote 437: Hearing Transcript, 4253
Cct ober 15, 2008, pages 1334-1342]

[ Foot note 438: Hearing Transcript, 4253
Cct ober 14, 2008, page 1255]

[ Foot note 439: Hearing Transcript, 4253
Cct ober 14, 2008, pages 1282-1283]

[ Foot note 440: Hearing Transcript, 4255
Cct ober 14, 2008, page 1258]

[ Footnote 441: Hearing Transcript, 4255
Cct ober 14, 2008, page 1255]

[ Foot note 442: Exhibit 002-077, 4255
Envi ronnmental Protection Plan, Section

2.5, Article 21]

[ Foot note 443: Hearing Transcript, 4256
Cct ober 14, 2008, page 1278]

[ Foot note 444: Exhibit 003A-010, 4256
Suppl enrental information requested by

panel in letter dated August 14, 2007]

[ Foot note 445: Hearing Transcript, 4257
Cct ober 14, 2008, page 1277-1278]

[ Foot note 446: Hearing Transcript, 4257
Cct ober 7, 2008, page 382, lines 15-19]

[ Foot note 447: Hearing Transcript, 4258

Cct ober 8, 2008, page 512, |ines 25,

page 513, |ine 1]
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[ Foot note 448: Exhibit 002-123,
Package of Slides & Opening Statenent
of EnCana, page 31]

[ Footnote 449: Exhibit 002-110, Reply
to I ntervener Subm ssions, Appendix J]
[ Foot note 450: Hearing Transcript,

Cct ober 7, 2008, pages 386-387; Hearing
Transcript, Cctober 9, 2008, pages
927-928]

[ Footnote 451: Exhibit 002-123,
Package of Slides & Opening Statenent
of EnCana, page 31]

[ Foot note 452: Hearing Transcript,

Cct ober 8, 2008, pages 510-511]

[ Footnote 453: Hearing Transcript,

Cct ober 14, 2008, page 1309-1310]

[ Foot note 454: Hearing Transcript,
Cctober 14, 2008, page 1291]

[ Foot note 455: Express Pipeline
Project, Report of the Joint Review
Panel , May 1996 and National Energy
Board Deci sion OH 1-95, "Express
Pipeline Ltd.", 1996]

[ Foot note 456: Exhibit 006-044, Field

Qoservations of the Recovery of Native
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Rangel and Report Conmunities on Express
Pi peline - July 2008 [Bradl ey Express
cite]]

[ Foot note 457: Hearing Transcript,

Cct ober 15, 2008, page 1503,

i nes 4-11]

[ Foot note 458: Hearing Transcript,

Cct ober 15, 2008, page 1451]

[ Foot note 459: Hearing Transcript,

Cct ober 9, 2008, page 885- 886]

[KI'i mrek Footnote: Transcript page 270,
[ine 13]

[KI'i mek Footnote: Transcript page 437,
line 23]

[KI'i mek Footnote: Transcript page 524,
line 6, evidence of M. Kansas, and
Transcri pt page 526, line 14, evidence
of M. Heese]

[KI'i mek Footnote: Transcript page 241,
l'ine 3]

[KI'i mek Footnote: Transcript page 168,
line 25, and page 180, line 21]

[KI'i mek Footnote: Transcript page 417,
line 23]

[KI'i mrek Footnote: Transcript page 414,
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line 20]
[KIimek Footnote: Transcript
[KIimek Footnote: Transcript
[ ine 10]
[KIimek Footnote: Transcript
[ine 12]
[Klimek Footnote: Transcript
[ine 12]
[KIimek Footnote: Transcript

page 3729, line 3 to 13]

[KIimek Footnote: Transcript
[ine 1]

[KIimek Footnote: Transcript
page 1754, |ine 25]

[KIimek Footnote: Transcript

line 3, page 610, |ine 11]
[Klimek Footnote: Transcript

[ine 2]
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page

page

page

page

page
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